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Bank Liable in Paying Check Delivered to 
Impersonator 


On a subsequent page of this issue is published a decision 
of the New York Court of Appeals, Cohen v. Lincoln Sav- 
ings ‘Bank of Brooklyn, decided October 5, 1937, involving 
the rights of parties where a check is delivered to an im- 
postor, one who impersonates the person named as payee in 
the check, and is indorsed and collected by him. 

The Negotiable Instruments Law, Section 23, (§ 42 of 
the New York Act) provides that a signature which “is 
forged or made without the authority of the person whose 
signature it purports to be” is wholly inoperative. Under 
this section, it is generally held that a drawee bank, which 
pays a check bearing such a signature or indorsement will 
be liable to the drawer or any other rightful owner of the 
check. 

There is a line of decisions which apparently sets up an 
exception to this rule. At least these decisions present an 
exception to the extent that they hold that the drawee bank 
is not liable to the drawer, where, under certain circumstances, 
it has paid a check of the drawer, although it appears that 
the check was not indorsed by the person named as payee in 
the check, nor by his authority. With slight variations the 
facts which these decisions involve are as follows: A, an 
impostor, and usually a stranger in the community, represents 
that he is B, and in that role obtains by fraud a check from 
C payable to B or his order. C, the drawer, is generally 
aware of the fact that there is such a person as B, but does 
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not know him personally. After obtaining the check, A 
wrongfully places B’s indorsement upon it and collects the 
amount from the bank on which it is drawn. Then the 
question arises as to whether the drawee bank or the depositor 
should stand the loss. By the weight of authority it is held 
that the indorsement of the check by the impersonator, in 
the name which he has assumed for the purposes of fraud, 
is not a forgery and that the drawee bank is protected in 
paying. 

There is no forgery in these cases, for the reason that 
the drawer of the check intends it to be indorsed and nego- 
tiated by the person with whom he deals and to whom he 
delivers the check. The impersonator commits a crime, of 
course, but his crime is that of obtaining money by false 
pretenses, not forgery. 

There are some cases of this kind in which it is held that 
the bank is liable on the theory that the drawer intended the 
check to be indorsed and collected by the person actually 
named as payee and not by the impersonator with whom he 
dealt. Such a case, for instance, is Tolman v. American 
National Bank, 22 R. I. 462, 48 Atl. Rep. 480. In this case, 
Louis Potter, representing himself to be Ernest A. Haskell, 
went to D. H. Tolman for a loan, giving the residence and 
occupation of Haskell as his own. Tolman made inquiry and 
finding that Haskell was employed and was living as repre- 
sented, agreed to make the loan. Potter, as Haskell, gave 
his note to Tolman and Tolman gave him a check on the 
American National Bank, payable to order of Haskell. 
Potter indorsed the check as Haskell, negotiated it, and it 
was collected from the bank. When the fraud was dis- 
covered, Tolman sued the bank for the amount paid. The 
bank was held liable to Tolman. 

In holding that the drawee bank was liable to Tolman, 
the drawer, the court relied upon Section 23 of the Negoti- 
able Instruments Law and stated in the opinion: 


The signature in this case is clearly one “made without the 
authority of the person whose signature it purports to be,” and, 
therefore, it is “wholly inoperative.” This being so, the defendant 
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cannot justify its action under it, there being no evidence of any 
conduct by the plaintiff to mislead the defendant and to estop his 
present claim. As the case stood, the plaintiff had ordered the 
money paid to Haskell. The bank had not so paid it. The fact 
that the plaintiff had been imposed upon did not relieve the bank 
from its duty to see that the money was paid according to order. 


The New York decision, under discussion, reached the 
same conclusion as was reached in the Rhode Island case, 
referred to in the preceding paragraph and held the bank 
liable. 

The check involved in this case was for the sum of $4,500 
and was drawn by the defendant, Lincoln Savings Bank of 
Brooklyn on the Irving Trust Company at New York. The 
check was payable to the order of the plaintiff, Lillian Cohen, 
a depositor in the savings bank. The plaintiff indorsed the 
check in blank and delivered it to her husband, Samuel Gold- 
berg, authorizing him as her agent to use it in the purchase 
of an award which had been made in condemnation proceed- 
ings. (Nothing appears in the opinion to explain the dis- 
similarity in names of the plaintiff, Cohen, and her husband, 
Goldberg.) An attorney, named Abrams, had previously 
offered to sell this award to Goldberg at a discount. Gold- 
berg retained an attorney named Feinstein to search the 
title so that he might ascertain the name of the owner of 
record. 


On the day set for the closing, Goldberg and his attorney, 
Feinstein, went to Abram’s office where they met another 
attorney named Kurtz, who introduced them to a stranger 
who claimed to be Harry Wolter, the owner of the award. 
Wolter, it seems was an impostor whose real name was 
Dennis. The words “pay to the order of Harry Wolter” 
were written over the blank indorsement on the check and 
the check was delivered to Wolter. Wolter thereupon exe- 
cuted an assignment of the award. Later, Wolter indorsed 
the check to one Jacoby (also a defendant in the case) and 
induced him to “discount the check.” Jacoby, in turn, 
indorsed the check and deposited it in his own bank and it 
was later paid by the Irving Trust Company upon which 
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it was drawn. Goldberg, his attorney Feinstein, and his 
attorney Abrams, of course, all believed that the man they 
met as Wolter in Abram’s office really was Wolter and the 
owner of the award. 

Some months later, the fraud was discovered and this 
action was brought by the plaintiff, as payee of the check, 
against the defendant bank, as drawer, to recover the amount 
of the check upon the theory that it had been paid upon a 
forged indorsement. 

It would seem that the defendant, Lincoln Savings Bank, 
would have recourse against the bank in which the check was 
deposited and by which it was collected. Under the judg- 
ment the loss, however, would ultimately fall upon the 
defendant Jacoby, who paid value for it, unless he is able 
to locate the culprit who was responsible for the fraud and 
collect from him. 

In the New York decision, a dissenting opinion was 
written by Judge Hubbs, which reads in part as follows: 


Only one inference can be drawn from the undisputed facts here 
involved. No one present knew the true Harry Wolter. Dennis, 
the impostor, was introduced as Harry Wolter, and Goldberg testi- 
fied that he believed him to be the owner of the award and that 
he was present with his attorney, Kurtz, to close the transfer of 
the award. He also testified as follows: “Q. Did you give the two 
checks to Abrams to deliver to Kurtz or his clients? A. Yes.” 

The only client Kurtz had, so far as Goldberg knew, was the 
impostor introduced as Harry Wolter. Goldberg’s instructions, 
according to his testimony, were to deliver the check to Kurtz or 
his client. His client, according to the testimony, was the impostor. 
True it is that at one time in his testimony Goldberg stated that he 
instructed Abrams to “assign the checks to the proper owner,” but 
he also testified that he believed the impostor to be the person from 
whom he purchased the award, and, therefore, the owner. It is 
perfectly clear that Goldberg believed the impostor to be the true 
Harry Wolter, the owner of the ward, and that he intended the 
check to be delivered to him upon his executing and delivering an 
assignment of the ward. The impostor, at the same time, executed 
and delivered an assignment of the award in the name of Harry 
Wolter, and it was accepted by the attorney for the plaintiff and 
the check was delivered as Goldberg instructed and intended it should 
be. Goldberg determined for himself the identity of the person to 
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whom he instructed the check to be delivered, and plaintiff is bound 
by his act. In those circumstances the indorsement of the check by 
the impostor was not a forgery, and there can be no recovery in this 
action. This is not a case where a purchaser has negotiated with 
the owner for the purchase of property and by fraud was induced 
to deliver a check to an impostor representing himself to be the 
owner. Here the purchaser did not know the true Harry Wolter, 
the owner, and had never communicated with him. The only person 
known as Harry Wolter was the impostor to whom Goldberg gave 
instructions that the check should be delivered. 


RARER LE: 


Sale of Stock with Agreement to Repurchase 


An agent of a corporation, authorized to sell its stock to 
the public, may, under proper circumstances, be vested with 
implied authority to sell shares of the company’s stock and 
at the same time agree that the company will repurchase the 
stock upon request by the purchaser. 

This was decided by the Supreme Court of Iowa in the 
case of Wright v. Iowa Power & Light Company. The 
decision of the court is published on a subsequent page of 
this issue, 

The facts involved showed that the plaintiffs, Mr. and 
Mrs. Wright, an elderly couple, through reading newspaper 
advertisements, became interested in the stock of the defend- 
ant power company as an investment in which to put their 
savings. They made inquiries at the company’s office and 
later Bauman, an employee of the company authorized to 
sell its stock, called upon them. In answer to their ques- 
tions, Bauman told them that, if they purchased stock in the 
company, they could get their money back when they wanted. 
The plaintiffs wished further assurance and Bauman complied 
by having the company’s investment representative write to 
them stating that they could resell the stock through to the 
company upon demand, that if the stock was sold within one 
year after the purchase, a charge of $2 per share would be 
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made, that if it was sold during the second year after the 
purchase, a charge of $1 per share would be made and that 
there would be no charge for resales after the two year period. 

The plaintiffs bought twenty-six shares of the company’s 
stock at $100 each. Slightly more than two years after the 
stock had been bought, the price had dropped to 47 and the 
plaintiffs, being in need of funds, sold at that price. They 
then brought this action against the defendant company to 
recover $53 per share or a total of $1,878. It was held that 
the contract made by the stock salesman was within the 
apparent scope of his authority and that the company was 
liable. 

On the general question as to the right of a corporation 
to purchase its own shares of stock, the following is quoted 
from 14A Corpus Juris, page 275: 


“In the absence of constitutional, statutory, or charter restric- 
tion, by the weight of authority in the United States, a corporation 
may purchase and hold shares of its own stock, provided that the 
corporation in making such purchase is acting in good faith and 
that the consideration paid is not unequal or disproportionate to the 
value of the stock, that the corporation is solvent, and not con- 
‘templating, or in process of, dissolution, and that the rights of 
creditors and nonassenting stockholders are not adversely affected. 
In some cases it is held that the amount purchased must be reason- 
able, and in some it is emphasized that the purchase must be for 
legitimate corporate purposes. 


National banks are specifically prohibited from making 
loans on or purchasing shares of their own stock by Section 
5201 of the United States Revised Statutes, 12 U. S. Code 
§ 88. This section reads as follows: 


No association (national bank) shall make any loan or discount 
on the security of the shares of its own capital stock, nor be the 
purchaser or holder of any such shares, unless such security or 
purchase shall be necessary to prevent loss upon a debt previously 
contracted in good faith; and stock so purchased or acquired shall, 
within six months from the time of its purchase, be sold or disposed 
of at public or private sale; or, in default thereof, a receiver may 
be appointed to close up the business of the association, according 
to section 192 of this title. 
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There are similar statutes in many of the states imposing 
like limitations upon state banks. In several cases it has been 
held that a contract by a state bank to sell securities of any 
sort with an agreement that they will be repurchased by the 
bank upon the purchaser’s demand, is void as being contrary 
to public policy. Such a contract makes the bank which 
enters into it virtually guarantee the continued value of the 
securities which it sells. 


EEE EX EXECS ELSES 





Trustee Selling Mortgages to Trust Estate 


A trustee, irrespective of good faith in the matter, violates 
his duty to his estate if he sells to himself as trustee mort- 
gages or other property which he individually owns. This 
rule was applied by the Supreme Court of Pennsylvania in 
the case of Tracy v. Central Trust Company, 192 Atl. 
Rep. 869. 

In this case it appeared that the defendant trust company 
was one of three trustees under a will. The plaintiffs were 
the other two trustees. The trust company was the owner 
of certain real estate mortgages, the aggregate amount of 
which was $240,880. Acting entirely in good faith, the trust 
company sold the mortgages to the trust estate. The estate 
was obliged to foreclose some of the mortgages. This action 
was brought to compel the trust company to take over the 
properties obtained by foreclosure and the remaining unfore- 
closed mortgages and to return to the estate the money which 
it received from the estate. The court held that the plaintiffs 
were entitled to this relief. 

This rule, that it is a breach of trust for a trustee to pur- 
chase for the trust estate property which he owns individ- 
ually, has been incorporated into the statutory laws of some 
states. The Pennsylvania law, Act of May 15, 1933, pro- 
vides: 

A bank and trust company shall not, directly or indirectly, 
purchase with funds held by it as fiduciary, or exchange for any 
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real or personal property held by it as fiduciary, any asset of its 
commercial department. 


Section 100-b of the New York Banking Law, as amended 
in 1937, provides, with reference to investments by fiduciaries, 
in part, as follows: 


All investments of money received by any trust company as 
executor, administrator, guardian, personal or testamentary trustee, 
receiver, committee or depositary, shall be at its sole risk, and for 
all losses of such money the capital stock, property and effects of 
the trust company shall be absolutely liable, unless the investments 
are such as are proper when made by an individual acting as trustee, 
executor, administrator, guardian, receiver, committee, or depositary, 
or such as are permitted in and by the instrument or words creating 
or defining the trust. But no corporate fiduciary shall purchase 
securities from itself. 


There are further prohibitions in the New York law 
against the investment by a trust company fiduciary, on be- 
half of any beneficiary, “in any part interest in a bond and 
mortgage.” The opinion in the Pennsylvania decision, above 
referred to, in full, reads as follows: 


In this proceeding in equity two of the three trustees of the 
estate of David E. Tracy seek to compel the third one, Central Trust 
Company, to take back mortgages which it sold to the trust estate 
and properties obtained by foreclosure of some of them and to 
substitute therefor the money it received for them. The court below 
refused to grant the relief prayed for and dismissed the bill. From 
the decree so ordering, we have this appeal by plaintiffs. 

There is no dispute that defendant, having in its banking depart- 
ment and owning in its own right certain mortgages, sold them to 
the trust estate of David E. Tracy, of which it was one of the 
trustees and received from all of the trustees funds of the estate in 
payment therefor. The amount of the mortgages was $240,380. 


The decedent under his will created a trust, the income from 
which is payable to his wife, Gertrude H. Tracy, for life and the 
principal in the main to named charities. The court below found 
as a fact, and there is no dispute of the finding, that plaintiffs 
participated in the purchases of the mortgages and knew that the 
trust company owned them. There is no question of bad faith on 
the part of defendant. 

Appellants state the controlling question to be: Whether it is a 
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breach of trust for a corporate trustee to sell to a trust estate, of 
which it is a cotrustee, mortgages originally taken and held by it 
for its own corporate purposes. While there are minor questions 
suggested and debated, an answer to the main one disposes of the 
controversy. It has long been an outstanding principle of the law of 
trusts that a trustee violates his duty to the trust estate if he sells 
to himself as trustee property which he individually owns. This 
principle has been crystallized in the Restatement, Trusts, § 170, 
comment h, p. 435, thus: “The trustee violates his duty to the 
beneficiary if he sells to himself as trustee his individual property.” 
We have always held to this principle. Painter v. Henderson, 7 
Pa. 48; Everhart v. Searle, 71 Pa. 256.. That the trustee acted in 
good faith makes no difference. Restatement, Trusts, § 170 com- 
ment h. The doctrine applies, though the purchaser be one of several 
trustees. 26 R. C. L. 13827. And, covering the exact factual situa- 
tion before us, in comment i of section 170, p. 436, of the Restate- 
ment, Trusts, it is stated: “A corporate trustee violates its duty 
to the beneficiary if it purchases property for the trust from one 
of its departments, as where it purchases for the trust securities 
owned by it in its securities or banking department.” This rule is 
incorporated in our statutory law. “A bank and trust company 
shall not, directly or indirectly, purchase with funds held by it as 
fiduciary, or exchange for any real or personal property held by it 
as fiduciary, any asset of its commercial department.” Act May 15, 
1933, P. L. 624, art. 11, § 1111, 7 P. S. § 819—1111. 

The remedy for such a breach of trust is clear. “If the trustee 
in breach of trust sells his individual property to himself as trustee 
and the price paid by him as trustee was more than the value of 
the property at the time of sale the beneficiary can compel him to 
repay the difference; or, at his option, the beneficiary can set aside 
the purchase and compel the trustee to repay the amount of the 
purchase price with interest thereon, in which case the trustee will 
be entitled to receive from the trust estate the property and any 
income thereon actually received by the trust estate.” Restatement. 
Trusts, § 206, comment c, p. 560. 

A subordinate question arises out of the fact that plaintiffs, two 
of the trustees, participated in the purchases of the mortgages. 
This does not prevent relief. “If there are several trustees, each 
trustee is under a duty to the beneficiary to participate in the 
administration of the trust and to use reasonable care to prevent a 
co-trustee from committing a breach of trust or to compel a co- 
trustee to redress a breach of trust.” Restatement, Trusts, § 184. 
“If there are several trustees, one or more of them can maintain a 
suit against another to compel him to perform his duties under the 
trust, or to enjoin him from committing a breach of trust, or to 
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compel him to redress a breach of trust committed by him. A 
trustee is not precluded from maintaining such a suit by the fact 
that he himself participated in the breach of trust, since the suit is 
on behalf of the beneficiary.” Id., § 200, comment d, p. 529. See, 
also, Abbott’s Ex’r v. Reeves Buck & Co., 49 Pa. 494, 88 Am. 
Dec. 510. 

Bill reinstated, with direct to enter a decree in accordance with 
this opinion. Costs to be paid by defendant. 





Incorrect Answers in Application for Fidelity 
Bond 


The giving of incorrect answers to questions asked of a 
bank by an insurance company, upon the bank’s applying for 
a fidelity bond covering an employee, will prevent the bank 
from recovering, in an action on the bond, a loss sustained 
through the employee’s embezzlement. ‘The fact that the 
officer, representing the bank in securing the bond, believed 
the answers to be true, does not change the situation. City 
Bank & Trust Co. v. Commercial Casualty Co., Court of 
Appeal of Louisiana, 176 So. Rep. 27. 

In this case the president of a bank made application on 
the bank’s behalf to an insurance company for a fidelity bond, 
protecting the bank from any loss of money, securities, etc., 
occasioned by the larceny or embezzlement of the bank’s 
cashier. The president was asked whether the business of 
the bank was so systematized that the accounts of other 
employees would serve as a check on the cashier. His answer 
was “Yes.” He also was asked whether ihe accounts of the 
cashier had been examined by an auditor or expert accountant 
on a certain day and whether they had been found correct in 
every respect. This question was likewise answered affirma- 
tively. These answers, although honestly given, were not 
true. The cashier subsequently absconded and a serious 
shortage was found in his accounts. In this action on the 
bond it was held that, because of the incorrectness of the 
answers given to the questions asked by the insurance com- 
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pany, the bank could not hold the company liable for the 
loss. The following paragraphs are quoted from the court’s 
opinion: 


The employer’s statement was executed by the bank’s president. 
It discloses that Cloutier had been its cashier for the previous six 
years; that his duties, inter alia, included the handling and account- 
ing of all the bank’s cash and the keeping of its general books. We 
also quote from this statement the questions therein propounded to 
the bank and the answers given by its president, the falsity of which 
is largely relied upon by defendant to defeat recovery: 

“Q. No. 10. Have you so systematized your business that books, 
accounts or vouchers kept by other employees will serve as a check 
upon employee in such position and enable you by an examination 
and comparison to detect and discover any act of fraud or dis- 
honesty on the part of employee? A. Yes. 

“Q. No. 11 (a) How often will a thorough examination of 
employee’s books and accounts be made by an auditor or expert 
accountant; and cash, securities, etc., be counted, compared and 
verified with accounts and vouchers? A. ‘Twice yearly by State 
Bank Commissioner. Twice yearly by committee appointed by board 
of directors. 

“(b) When was such an examination of employee’s books and 
accounts, cash and securities, last made? A. December 16, 1933, 
(1932?). By Committee from directors. 

“(c) Were they in every respect correct? <A. Yes. 

“Q. No. 12. (a) Will monthly statements be sent out directly 
to all debtors as shown by your books, so as to ascertain whether 
or not employee is promptly accounting for all collections made or 
received? A. Yes. 

“(b) Who will send them out? A. Assistant Cashier. 

“(c) Who will receive the replies? A. President.” 

The undisputed testimony shows that the bank’s condition was 
never checked and audited by expert accountants and its mail was 
invariably delivered to Cloutier by the porter, who called for and 
received it at the post office. The president really never had much 
or any contact with the details of the bank’s routine business. It 
was left almost entirely to the cashier, as has too often happened 
in small banks. It is also undisputed that the bank at no time had 
its business so systematized that the books, accounts, and vouchers 
kept by other employees would serve as a check upon Cloutier’s 
official acts to any worthwhile extent; and, finally, the answer that 
the books and accounts of the bank were in all respects correct when 
checked on December 16, 1933, (1932?) is wholly untrue, though 
honestly given. It goes without saying that had the answers in the 
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employer’s statement not been as therein given, the appplication for 
the bond would not have been favorably acted upon. 

It is plaintiff’s contention that the answers made by its president 
in the statement were not warranties and have not the effect of such 
because— 

(a) Said statement and the application were not physically an- 
nexed to or made part of the bond by specific reference; 

(b) That neither were copied into the bond; 

(c) That neither were sufficiently referred to or described in the 
bond to identify them as a part of it. 


For these and other reasons, unnecessary to mention, the admissi- 
bility of said documents was objected to by plaintiff. The objection 
is renewed here. It is not tenable. It will be observed from the first 
paragraph of the bond, quoted above, that the employer had delivered 
to the surety a statement in writing containing certain statements 
and promises relative to the duties and accounts of its cashier, and 
other matters, and that “it is hereby understood and agreed that 
those statements and such promises . . . are warranted by the 
employer to be true, and shall constitute part of the basis and con- 
sideration of the contract hereinafter expressed.” And it is also 
stipulated in the bond that “upon the faith of said statements and 
promises,” the surety undertakes performance of the obligation 
assumed by it in the bond contract, subject to the conditions therein 
expressed, “which shall be conditions precedent to the right of the 
employer to recover hereunder.” 


We are unable to concur in plaintiff’s contention. We think the 
reference in the bond to the employer’s statement sufficiently definite 
to read into it the questions and answers which form the basis of the 
defense, and that the language employed to accomplish this result 
certainly indicates an intention on the part of the parties to do this. 

It is our opinion that the falsity of the answers to questions 10 
and subdivision (c) of question 11, above quoted, made it impossible 
for the bond to be effective. These questions were highly material 
to the surety’s interest and true answers to them were indispensable 
prerequisites to its consent to bond the cashier. The first of these 
warranties was breached because the system therein mentioned did 
not prevail at the date of bond and was not thereafter instituted, 
and the second answer had the effect of apparently disclosing a ma- 
terial status which did not exist. 


Ruling Case Law, p. 1026, §§ 206, 207, and 208, gives the fol- 
lowing lucid exposition of warranties as applied to insurance con- 
tracts and the difference between them and representations: 


“The general rule in regard to what constitutes a warranty in a 
contract of insurance is well settled. Any statement or description, 
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or any undertaking on the |part of the insured, on the face of the 
policy or in another instrument properly incorporated in the policy, 
which relates to the risk, is a warranty. <A warranty is in the nature 
of a condition precedent; it must appear on the face of the policy; 
or, if on another part of it, or on a paper physically attached to it, 
it must appear that the statements were intended to form a part 
of the policy; or, if on another paper, they must be so referred to 
in the policy as clearly to indicate that the parties intended them to 
form a part of it, but it is not necessary that statements in an 
application be set forth in the policy. 

“Warranties in policies are affirmative or express, and promissory 
or executory. There may be several warranties, and of each class, 
in one policy. An express warranty is an agreement contained in 
the policy whereby the assured stipulates that certain facts relating 
to the risk are and shall be true, or certain acts relating to the 
same subject have been or shall be done. A promissory warranty, 
on the other hand, is an agreement that something shall or shall not 
be done after the risk has attached. 

“The distinction between a representation and a warranty in an 
insurance contract is, that the former precedes and is not a part 
of the contract, and need be only materially true, while the latter 
is part of the contract and must be strictly fulfilled, or the policy 
is void. Another difference between a warranty and a representation 
is that a warranty must be strictly true; a representation need only 
be substantially true. The falsity of a representation may render 
the contract voidable for fraud; but a noncompliance with a war- 
ranty is an express breach of the contract. Although the effect of 
a breach of a warranty and of a material misrepresentation may 
be the same on a policy, yet they cannot be confounded together 
in deciding on pleadings or on a special verdict. 

“As stated heretofore, a warranty must appear on the face of 
a policy or in another part of it or on another paper so referred to 
as to become a part of the contract. It is therefore necessary to 
consider what is a sufficient reference to make a statement a war- 
ranty. Preliminarily it may be said that the courts lean against a 
construction of a statement by an applicant as a warranty, and 
unless it is clearly shown by the form of the contract to have been 
intended by both parties to be a warranty, to be strictly and literally 
complied with, it will be held to be a representation. But where, 
taking the whole instrument together, it is obvious that the insurer 
has made the strict and literal exactness of the answers a condition 
of the contract of insurance and a warranty on the part of the 
insured, it cannot be deprived of the advantage thus secured, for 
it has a legal right to say that it will determine for itself what is 
or is not material to the risk.” 
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Liability of Bank Paying Checks Signed by 


Administrator 


An administrator of an estate drew checks to the order 
of two beneficiaries, wrongfully indorsed the payees’ names 
on the checks, cashed them at the drawee bank and appro- 
priate the proceeds. It was held that the bank was not 
negligent in so cashing the checks and was not liable to the 
estate. Bourne v. Maryland Casualty Co., Supreme Court 
of South Carolina, 192 'S. E. Rep. 605. 

This action involved the estate of a deceased person, the 
bank in which the estate account was kept, and the surety on 
the administrator’s bond. 

The estate was that of Willie McRay, a soldier who died 
in service during the world war. The estate consisted of 
$5,000 war risk insurance received from the United States 
government. One Frierson was appointed administrator. 
He deposited the money in the Peoples National Bank of 
Conway in his name as administrator. The surety on his 
bond was the Maryland Casualty Company. The account 
was subject to the joint control of the administrator and the 
casualty company; checks could be properly paid only when 
signed by the administrator and countersigned by the casualty 
company’s attorney in fact. The two beneficiaries of the 
estate were Sana Montgomery and Arthur McRay. Frierson 
drew two checks, each for $2,000, one to the order of Mont- 
gomery and the other to the order of McRay, and had them 
countersigned by the representative of the casualty company. 
He then, without authority, indorsed the checks and cashed 
them at the drawee bank, assuring the bank that the indorse- 
ments were genuine. 

Frierson was enabled to do this because he was well 
acquainted with the officers of the bank and had transacted 
considerable business with them. He was the local post- 
master and, as such, issued numerous checks to veterans. 
Whenever a veteran receiving such a check was unknown to 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§534, 1143. 
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the bank, Frierson was required to come to the bank with the 
veteran and identify him. So, when Frierson assured the 
bank that the indorsements of the Montgomery and McRay 
checks were valid, the bank naturally took his word and 
gave Frierson cash for the checks. Frierson appropriated 
the money and the two beneficiaries received none of it. 
It was held that the bank was not liable on the theory that 
it had been negligent in cashing the checks. It was also held 
that the casualty company was liable. The casualty company 
was contending that, if it were liable, it had a right of re- 
course against the bank. The answer to this contention was, 
of course, that the bank was not liable. On the point of the 
bank’s negligence, the court said: 


The evidence brought out in this case by the plaintiff is undis- 
puted that Sana Montgomery never got any of this money, nor did 
any other person interested in the estate as distributees get any 
money out of the estate. The checks are issued and signed by 
B. T. Frierson, as administrator of the estate of Willie McCravy, 
and are countersigned by L. D. Magrath, attorney-in-fact, he being 
the representative of the indemnity company, and it being required 
that he should countersign all of the checks. . . . There is not 
a scintilla of evidence to show that any of the distributees ever got 
a penny. The testimony of the plaintiff, through Mr. Spivey, presi- 
dent of the bank showed that these checks were presented at the 
bank by Mr. Frierson with someone purporting to be the payee, 
and the checks are endorsed by Mr. Frierson. . . . And the 
evidence shows conclusively to my mind that when the checks were 
issued he intended that the named payee, whether real or fictitious, 
should not receive the money; in fact, none of them did, and while 
Mr. Frierson, as an individual received the money, yet in his official 
capacity he issued these checks as a part of that scheme. It seems 
to me when a check properly signed and countersigned, in this case 
properly endorsed and witnessed by the person who signed the check, 
whether he signed it in some trust capacity or as an individual, would 
be all that the bank would be required to investigate. When the 
maker of a check in person identifies the payee and induces the bank 
to pay out the money, I don’t think the bank could be held to be 
negligent in any way. 

We will now consider, notwithstanding the conclusions above 
reached, the appellant’s contention that “the bank assisted the 
fiduciary to accomplish the misappropriation, having constructive 
knowledge that fraud was being perpetrated by the fiduciary,” and 
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for that reason it is liable for the loss sustained by the estate. ‘This 
question is between the bank and the appellant, the plaintiffs claim- 
ing nothing as against the former. 


What constitutes notice or knowledge to a bank of deposit of an 
intended misappropriation by a fiduciary of trust funds is one that 
depends upon the particular facts and circumstances of the case. 
The authorities all agree that, if a bank knowingly assist the fidu- 
ciary in the misappropriation of such funds, it is liable for the loss 
sustained; but as to what constitutes such knowledge is a question in 
regard to which they are not in full accord. Of course, if the bank 
had notice or knowledge of the intended misappropriation and aided 
and abetted the fiduciary in the matter, then it would be answerable. 
As the question, therefore, at issue must be determined by the facts 
as they appear from the evidence in the case, we will not review the 
numerous decisions cited by opposing counsel, not deeming it neces- 
sary to do so, but will only state the general governing principles 
laid down by the authorities. 


The following is found in 26 R. C. L, 1816: “The presumption 
is that a trustee will faithfully administer his trust and not mis- 
appropriate funds committed to his care, and so if moneys are 
deposited by one as trustee, he, as such trustee, has a right to with- 
draw them, and the bank, in the absence of notice to the contrary, 
is bound to assume, and is protected in assuming, that the trustee 
will appropriate the moneys, when drawn, to the proper use; and 
this is true whether the checks are signed by him in his representative 
capacity or not. But if a bank in which moneys are deposited 
in the name of a trustee as such has knowledge that a breach of his 
trust is being committed by the improper withdrawal of such funds, 
or if it participates in the profits or fruits of any fraud on the trust, 
it is answerable. The mere fact, however, that a bank knows that 
moneys deposited with it have by a depositor been acquired in a 
fiduciary capacity does not impose on it the duty, or give it the 
right, to institute an inquiry into the conduct of its customer in 
order to protect those for whom he may hold the fund, but between 
whom and the bank there is no privity.” 

And in 7 Am. Jur. 375: “It is the well-settled general rule that 
if a bank has notice or knowledge that a fiduciary is misappropriat- 
ing or intends to misappropriate trust funds which he seeks to with- 
draw, the bank incurs liability to make good the amount thus mis- 
appropriated, for the reason that the bank makes itself a privy 
and instrumentality to the commission of the fraud by failing to 
prevent its accomplishment, and especially is this so if it participates 
in the misappropriation and receives the fruits of it by obtaining 
payment of a debt due it by the fiduciary in his individual capacity. 
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What is more, it would seem clear that where a bank has aided the 
improper withdrawal of trust funds, the surety on the official bond 
of the trustee, having paid the loss thereby sustained by the cestui 
que trust, may recover of the bank the loss sustained, being subro- 
gated to the rights of the cestui que trust. See, also, U. S. Fidelity 
& G. Co. v. Home Bank for Savings, 77 W. Va. 665, 88 S. E., 109; 
Cocke’s Administrator v. Loyall, 150 Va. 336, 143 S. E. 881. 

In Merchants’ & Planters’ Nat. Bank v. Clifton Mfg. Co., 56 
S. C. 320, 33 S. E. 750, 755, the court said: “Furthermore, it must 
be remembered that no bank is made to exercise supervisory functions 
over its depositors. If knowledge comes to the bank that any agent 
who is allowed to check upon the funds of his principal on deposit 
with it is about to commit a breach of trust in drawing checks upon 
the fund in bank, of course, in such an event, it would be the duty 
of the bank to protect the rights of the principal; but, to acquire 
this knowledge, such bank will not be required to exert itself beyond 
the channels of its business. To hold a bank to a higher duty than 
that of being bound within the channels of its business in acquiring 
information of any projected breach of trust by an agent who has 
the power to check all the funds of the principal from the bank, 
would imperil the banking interests of the country.” See, also, 
3 R. C. L. 549. 

In the case at bar, the bank knew that the funds deposited with 
it in the name of B. T. Frierson, as administrator of the estate of 
Willie Mc Ray, did not belong to Frierson personally, but were trust 
funds. It is conceded that, in the misappropriation of these funds 
by the fiduciary, as was done, the bank acted in good faith in the 
transaction, and that it did not profit in any way by reason thereof. 
The question is, did it have constructive knowledge that the fiduciary 
was perpetrating a fraud, and by its acts assisted him in accomplish- 
ing the misappropriation of the trust funds? If so, it is liable for 
the loss sustained. 

C. A. Spivey, president of the bank, testified that Frierson, as 
administrator of the estate of Willie McRay, made the deposit of 
$5,000; that the following notation was made on the original deposit 
slip and on the margin of the statement sheet, “checks to be counter- 
signed by L. D. Magrath, attorney in fact”; that thereafter, at 
different times, Frierson personally presented at the window of the 
bank several checks issued by him as such administrator and counter- 
signed by Magrath, as attorney in fact; that these checks were made 
payable to the order either of Arthur McRay or of Sana Mont- 
gomery, bore the purported indorsement of the named payee and 
also the indorsement of Frierson himself. He further stated that 
the bank did a good deal of business with Frierson, and that it 
required him, when he issued a check as postmaster or service officer 
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to any person or veteran not known to the bank, to come and 
“identify the name or come and identify the man”; that on the 
occasions of the cashing of the checks in question, Frierson appeared 
at the bank’s window in person and presented the checks himself for 
payment; that he was the depositor, the administrator, and the 
drawer of the checks, and represented to the bank, upon inquiry by 
it, that the indorsements were genuine, and, in the circumstances 
stated, the bank felt justified in accepting his word thereabout; and, 
so far as the witness could recall or determine from the bank’s 
records, Frierson was paid in cash each time. 


We do not think that the admitted facts and circumstances con- 
stituted constructive notice to the bank that Frierson, the fiduciary, 
in seeking to have the checks paid as he did, intended to perpetrate 
fraud upon the estate. It is true that where a check is made 
payable to a named person, or to his order, the bank is bound to 
ascertain the identity of the person named as payee, or, if the check 
is presented by an alleged indorsee, the bank must ascertain the 
genuineness of the indorsement. In the present case, however, as 
the facts show, the bank was paying the money to Frierson, the 
depositor, on checks issued by him as administrator, duly counter- 
signed by the attorney in fact of the appellant, and presented to the 
bank for payment by Frierson himself, who assured the bank that 
the indorsements of the named payees were genuine; and the bank 
had a right to assume, as the authorities hold, that the fiduciary 
would apply the trust funds to their proper purposes under the trust. 
We hold, therefore, that the bank was not guilty of any wrong or 
negligence in its payment of the checks. Frierson’s plan to defraud 
the estate, as already pointed out, was rooted in his official acts; 
and, as the appellant, as surety on his bond, stood sponsor for the 
official conduct and integrity of its principal, the trial judge properly 
disposed of the matter as he did. For if the casualty company, as 
it might have done, had made the shortage of its principal good, the 
equities being in favor of the bank, the company would have had no 
right of subrogation as against that institution. There was no 
error, therefore, in granting the nonsuit. 


It was also held that the bank was not liable on the theory 
that the checks were paid on forged indorsements. The 
general rule is that a bank which pays a check on a forged 
indorsement is liable to the depositor or to the real owner of 
the check. Under the Negotiable Instruments Law, however, 
the checks here involved were regarded, as payable to bearer. 
The indorsements, therefore, were immaterial and there was 
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no liability on the bank. Section 6770, South Carolina Code, 
1982 (U. N. I. A., § 9) provides that a check is payable to 
bearer “when it is payable to the order of a fictitious or non- 
existing person, and such fact was known to the person 
making it so payable.” 

The decisions hold that, where a person draws a check to 
the order of an existing person, even though he is entitled to 
the funds represented by the check, the check will be regarded 
as payable to bearer if the person who drew the check intends 
that the payee shall not receive the proceeds. The present 
situation comes under the rule laid down in these decisions. 
On this point, the court said: 


Section 6760 of the Code of 1932, which is a part of the Nego- 
tiable Instruments Law, provides that an instrument is payable to 
bearer: (3) When it is payable to the order of a fictitious or 
nonexisting person, and such fact was known to the person making 
it so payable.” But the appellant and the respondent bank are not 
in entire agreement as to the signification of the words “fictitious or 
noneisting person,” as used in the statute. Counsel for the appel- 
lant (surety company) say that, where the drawer of a check 
selects the name of a person known to him “but having no interest 
in the check or rights under it, the person whose name is so selected 
is a fictitious payee and the check is a bearer check”; but that the 
situation is entirely different “if the person named as payee was 
actually entitled to the check, or had an interest in the proceeds 
thereof or rights therein”; that in such a case the person named 
is not a fictitious payee, regardless of the intention of the maker of 
the check. Counsel for the bank argue that the intent of the drawer 
of the check in inserting the name of the payee is the sole test 
whether the payee is a fictitious person; and that the “interest of 
the payee” is determined by whether or not the maker intended for 
him to receive the instrument or the proceeds. 

In 5 R. C. L. 497, we find the following: ‘When the legislature 
declared that a check payable to a ‘fictitious or nonexisting person’ 
is to be regarded as payable to bearer, it meant a fictitious person 
to be one who, though named as payee in a check, has no right to it, 
or the proceeds of it, because the drawer of it so intended, and it, 
therefore, matters not whether the name of the payee used by him 
be that of one living or dead, or of one who never existed. The 
maker’s intention is the controlling consideration which determines 
the character of such paper.” (Italics added.) See Snyder v. Corn 
Exch. Nat. Bank, 221 Pa. 599, 70 A. 876, 128 Am. St. Rep. 780; 
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Phillips v. Mercantile National Bank of N. Y., 140 N. Y. 556, 35 
N. E. 982, 23 L. R. A., 584, 37 Am. St. Rep. 596; Mueller & Martin 
v. Liberty Insurance Bank, 187 Ky. 44, 218 S. W. 465; Shipman v. 
New York Bank, 126 N. Y. 318, 27 N. E. 371, 12 L. R. A. 791, 22 
Am. St. Rep. 821; Bartlett v. First National Bank, 247 Ill. 490, 
93 N. E. 337; Harmon v. Old Detroit Nat. Bank, 153 Mich. 73, 
116 N. W. 617, 17 L. R. A. (N. S.) 514, 126 Am. St. Rep. 467; 
Soekland v. Storch, 123 Ark. 253, 185 S. W. 262, Ann. Cas. 1918A, 
668; 8 C. J. 179. 

In 7 Am. Jur. 840, it is said that “there is no question among 
the decisions that where the payee in a bill or note is a nonexisting 
person, known to the maker or person sought to be charged as such, 
and is purposely used with no intention that he shall have any in- 
terest in the note or bill, he is a fictitious payee, within the rule that 
a note or bill payable to a fictitious payee with the knowledge of the 
maker or drawer is, in favor of an innocent purchaser, to be con- 
sidered as payable to bearer’; and that, “where the payee actually 
exists, whether he is to be considered as fictitious depends on the 
intention of the parties. Thus, it is generally held that where a bill 
or note is made payable to a person known to exist, but with no 
intention that he shall ever have any interest in the instrument, the 
name being used entirely as a matter of form, it is considered to be 
payable to a fictitious payee and as such payable to bearer. But 
where the payee is in existence and is the person actually intended, 
he cannot be considered as fictitious and the rule as to fictitious 
payee is not applicable.” 


A Study of Trust Investment Law 


“A Study of the Laws Regarding Trust Investments in 
the Various States of the United States” is the title of a 
thesis prepared by Mr. Louis E. Goldstein, Assistant Vice- 
President of the Public National Bank & Trust Company 
of New York, in connection with his work at the Graduate 
School of Banking. 

The first chapter presents an historical sketch of the origin 
and growth of the trust relation idea from the days of 
ancient Egypt, Greece and Rome down through medieval 
times to the present day. 

Chapter II deals with “General Rules Regarding Trust 
Investments.” This chapter includes a consideration of 
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several rules well established in the law to the effect that 
(a), a trustee should not permit the trust fund, or any sub- 
stantial part thereof, to remain idle beyond a reasonable 
period of time, the penalty being a possible surcharge for loss 
of income; (b), the trustee must follow faithfully the pro- 
visions of the will, or other trust instrument, as to the invest- 
ment of funds constituting the trust and, in the absence of 
such provisions, he must adhere strictly to the statutes of his 
state and the decisions of the courts respecting trust invest- 
ments; (c), the trustee must carefully avoid mingling the 
trust funds with the trustee’s own funds or with the assets 
of other trusts; (b), a trustee must avoid all manner of self- 
dealing, that is, the purchase of securities or other property 
by the trustee from the trust or the sale to the trust of 
securities or other property belonging to the trustee; (e), the 
trustee should not undertake to continue a business left by 
a decedent in the absence of being authorized to do so by 
the provisions of the will or by order of a court of competent 
jurisdiction. The trustee is also warned against retaining 
securities left by a testator in the absence of instructions in 
the will to that effect unless the securities qualify as legal 
investments for trust funds. 

In Chapter III is presented a classification of trust 
securities under the two main divisions, public securities 
and private securities. The former class includes United 
States Government Obligations, United States Government 
Agencies, Foreign Government Obligations, State [Bonds, 
and Municipal Securities. In the latter class are Railroad 
and Public Utility Securities, Industries Securities, Real 
Estate and Real Estate Securities, Financial Securities and 
Stocks. These various classes of securities are discussed with 
reference to their legality as trust investments and the advisa- 
bility of their being included among the assets of a trust 
estate. 


In Chapter IV the author points out the great lack of 
uniformity in the trust investment laws of the various states 
but observes that the need of uniformity is not as urgent here 
as it is with respect to sales, negotiable instruments and other 
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business relationships which enter so largely into interstate 
commerce. This chapter also gives an outline of the principal 
doctrines concerning the investment of trust funds followed 
by the different states and compares the rules followed in 
other states with that followed in those states which have 
adopted the so-called Massachusetts Rule. In this connection 
the author states: 


There are four main types of trust investment statutes which 
prevail in this country: (1) the New York rule, followed by New 
York, District of Columbia, Florida, Indiana, Iowa, and Oregon, 
where legal bonds are carefully defined and trustees are forbidden, 
at the risk of surcharge and other penalties, to invest trust funds 
in any but legal investments; (2) the rule followed in Alabama, 
Connecticut, Delaware, Illinois, Kentucky, Louisiana, New Jersey, 
Ohio and West Virginia which carefully describes and defines legal 
investments but does not restrict trustees thereto; (3) the rule pre- 
vailing in Maryland and Mississippi, Nebraska, North Dakota, and 
Utah, requiring the approval of the court in connection with all 
trust investments; and (4) the Massachusetts Rule, adopted by all 
the New England states, except Connecticut, under the provisions of 
which, a trustee may invest the funds under his care in the manner 
in which “men of prudence, discretion and intelligence manage their 
own affairs, not in regard to speculation, but in regard to the 
permanent disposition of their funds, considering the probable in- 
come, as well as the probable safety of the capital to be invested.” 
(Harvard College v. Amory, 9 Pick. 446.) Recent events have 
borne forceful testimony to the wisdom of the Massachusetts Rule 
and its superiority over other forms of trust investment regulations. 
The experience of the last decade hase proven conclusively that 
trustees operating under this rule are better equipped to meet the 
problems of investment under changing conditions. 

Except in some of the states which have adopted the Massachu- 
setts Rule, the investment of trust funds in common stocks is pro- 
hibited in all but four states. Yet, during the past year or two 
many well-informed trustees have placed a substantial part of the 
funds under their care in high grade equity stocks, wherever by the 


, terms of the trust instrument, they were permitted to do so. 
Formerly high grade bonds were regarded most suitable as trust 
investments, and common stocks, irrespective of their merit or 
intrinsic value, were deemed too speculative for such purposes. One 
can readily imagine a complete reversal of this policy, where high 
grade bonds, because of their fixed and low returns in terms of a 
rapidly depreciating dollar, might prove to be speculative invest- 
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ments, while the purchase of good common stocks might prove a 
very conservative precaution against inflation and other economic 
phenomena. Under the Massachusetts Rule, an investment in common 
stocks, under such conditions, would be authorized. 

Another advantage of the Massachusetts Rule over the New 
York Rule is that better earnings may be realized under the former. 
By restricting the trustee to a limited group of investments, the 
securities within that group are in greater demand and advance in 
price, thereby reducing the income of the beneficiaries. 


A most important part of the thesis is an Appendix, in 
which is given an analysis of the trust investment laws of all 
states, the District of Columbia, and Hawaii. The first part 
of the analysis consists of a chart on which the various juris- 
dictions are arranged in alphabetical order. After each 
jurisdiction appear certain numbers, indicating which securi- 
ties, whether government, state, municipal or corporate, are 
legal for trust investments in that jurisdiction. The numbers 
refer to a series of notes, 413 in all, which follow the chart 
and indicate the exact classification of securities in which 
trustees, serving in any jurisdiction, may invest. 

The thesis will be published in book form during the 
coming winter. It will prove a most useful guide and work 
of reference to trust officers and others charged with the 
duty of investing trust funds. 





FORMS OF GUARANTY 





Brief Statement of the Law 


Guaranty defined. A guaranty is a collateral promise or undertak- 
ing by one person to answer for the payment of some debt or the per- 
formance of some contract or duty in the case of the default of another 
person. 

The distinction between suretyship and guaranty has been expressed 
as follows: ‘‘A surety is usually bound with his principal by the same 
instrument, executed at the same time, and on the same consideration. 
He is an original promisor and debtor from the beginning, and is held, 
ordinarily, to know every default of his principal. Usually, he will 
not be discharged, either by the mere indulgence of the creditor to 
the principal, or by want of notice of the default of the principal, no 
matter how much he may be injured thereby. On the other hand, the 
contract of the guarantor is his own separate undertaking, in which the 
principal does not join. It is usually entered into before or after that 
of the principal, and is often supported on a separate consideration 
from that supporting the contract of the principal. The original econ- 
tract of his principal is not his contract, and he is not bound to take 
notice of its non-performance. He is often discharged by the mere 
indulgence of the creditor to the principal, and is usually not liable 
unless notified of the default of the principal.’’ (Bouvier’s Law Dic- 
tionary, p. 480.) 


Consideration. A guaranty is a contract and, as in the ease of other 
contracts, it is essential to the validity of the guaranty that it be based 
on a sufficient legal consideration. A mere promise by one person to 
pay the existing debt of another, without any consideration for such 
promise, cannot be enforced. As a rule the consideration for a guar- 
anty must be something to be done in the future, for instance, an agent 
to withdraw a suit and the actual withdrawal thereof. 


Negotiability and transfer. At common law a guaranty was not re- 
garded as being assignable but this rule has been modified by statute 
or by court decisions so that it is now generally permissible to assign 
a guaranty along with the principal obligation. A guaranty of a bill 
or note, contained in a separate instrument, is not negotiable, but it 
ay be assigned so as to give the assignee an equitable title thereto. 
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Where a guaranty is written or indorsed on a negotiable instrument, 
it is negotiable in the sense that it inures to the benefit of successive 
holders of the instrument. 


Requirement as to writing. Under a statute which has been adopted 
in varying forms in all of the states and which is known as the statute 
of frauds, a contract of guaranty, to be enforceable against the guar- 
antor, must be in writing. The statute provides, in effect, that no ac- 
tion shall be brought to charge the defendant upon a promise to answer 
for the debt, default or miscarriage of another unless the agreement 
upon which the action is brought, or some memorandum or note thereof, 
is made in writing and signed by the party to be charged or his agent. 


Continuing guaranty. A continuing guaranty is one which is not 
limited to a single transaction, but which contemplates a future course 
of dealing covering a series of transactions, generally for an indefinite 
period of time. 


Absolute guaranty. An absolute guaranty is one by which the 
guarantor unconditionally promises payment or performance of the 
principal contract on default of the principal debtor or obligor. The 
most usual form of absolute guaranty is that of payment, such as the 
payment of commercial paper. A guaranty is presumed to be absolute 
unless its terms import some condition to the guarantor’s liability. In 
the case of an absolute guaranty, it is not necessary to give the guar- 
antor notice of acceptance, or notice of the principal’s default, in order 
to make the guarantor liable. 


Conditional guaranty. A conditional guaranty is one which is en- 
forceable on the default of the principal debtor only after the happen- 
ing of some contingency or after necessary steps have been taken to 
fix liability under the guaranty. In order to fix the liability of the 
guarantor under a conditional guaranty, it is generally necessary that 
notice of acceptance be given to the guarantor, that notice of the prin- 
cipal’s default also be given and that steps be taken to enforce the con- 
tract guaranteed against the principal. A usual form of conditional 
guaranty is that of collection or collectability, that is, that the claim 
guaranteed is collectable by due diligence and, if not so collectable, 
that the guarantor will pay. 


Termination. Where the consideration for the guaranty is entire 
and has been executed, the guaranty cannot be revoked by the guar- 
antor. In such case the guarantor is under a subsisting contractual 
obligation from which he cannot be released by his own act. But, 
where the guaranty is continuing in form and the consideration therefor 
is not executed, the guarantor may terminate his obligation at any time 
and will not be liable for any advances made or liabilities incurred 
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after giving notice of his intention no longer to stand as guarantor. 
Although a guaranty, to be valid, must be in writing, it may be revoked 
orally. 


Short form of guaranty of advances made by bank. 
I sicictavscnensiaiis Bank: 

Gentlemen—In consideration that you will make advances from time 
ne SUE wasecouucicaess , I hereby guarantee the payment of 
any future balance that may be due to you from said ................ on ac- 
count of notes, bills, loans, payments, or advancements, growing out of 
financial transactions whereby the said ................ shall become indebted 
to you. It is understood, however, that my liability under this agree- 
ment shall not exceed ................ dollars, and that it shall continue only 
ee PME eterna < 

(Signature, L. 8.) 


Guaranty on back of note. 


For value received I hereby guarantee the payment of the within 
note and any renewal of same, and hereby waive protest, demand and 
notice of non-payment thereof. 

Kansas Auto Sales Co., 
E. H. McKinney. 


Note. It was held that the above indorsement on the back of a note, though in 
the form of a guaranty, was sufficient to transfer title. Rawlins County State Bank 
v. Rummel, Kans., 220 Pac. Rep. 255, 41 B. L. J. 8. 


Guaranty on back of note with waiver of notice, extensions, etc. 

For value received, the undersigned, in addition to the obligations 
imposed by indorsement, and waiving all notices of every character and 
nature, hereby jointly and severally become party to, adopt, agree to, 
accept, guarantee and assume all the terms, conditions and waivers 
contained in the note on the reverse side hereof, guarantee the payment 
of said note at maturity, with interest and all other charges as therein 
specified, consent without notice of any kind to any and all extensions 
of time that may be made by the holder of said note, and covenant 
that nothing except cash payment to the holder of said note shall re- 
lease the undersigned, or any of the undersigned. 

(Signatures) 


Absolute guaranty of payment of note. 
Tulsa, Okl., Oct. 28, 1930. 


The National Bank of Commerce 
Tulsa, Oklahoma 
Gentlemen: 


In consideration of a renewal and extension of a certain note you 
hold in the sum of $4,600 dated September 3, 1930, and due November 
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2, 1930, signed by E. W. Jacobs as payor, and for other good and 
valuable consideration, I do hereby guarantee the payment of said note 
or any extensions or renewals thereof, or note or notes taken in lieu 
thereof, and agree to pay said note, or renewal note, or note taken in 
lieu thereof, within 30 days after demand is made upon me by you. 

It is agreed and understood that this guaranty covers only said sum 
of $4,600 and interest and renewals or extensions of time of payment 
thereof and does not include any other or future advances made or to 
be made by you. 

(Signature) 


Note. It was held that the above guaranty was an absolute guaranty and not 
a mere offer of guaranty and that it was binding on the guarantor without being 
formally accepted by the bank in whose favor it was given. Abbott v. National 
Bank of Commerce, Okla., 56 Pac. Rep. (2d) 886. 53 B. L. J. 713. 


Guaranty of note by bank to particular party. 


National Bank of New Mexico 
Raton, New Mexico 
Mr. C. R. Brown, October 15, 1924. 
First National Bank 
Springer, N. M. 
Dear Mr. Brown: 

With reference to the note of the Farmers Development Company 
sent you in our remittance of yesterday, and being dated May Ist, 1924, 
we will guarantee payment of it, principal and interest, with the under- 
standing that renewals or extensions will be granted by you within 
reasonable limits so as to give the company a chance to work out in an 
orderly manner. ? 

We will also furnish you shortly a copy of the latest financial state- 
ment submitted to us by the company. 

Yours very truly, 
(Signature) 


Note. It was held that the above guaranty, being directed to a particular party 
and being made on an indefinite condition as to renewals, could not be assigned. 
Consequently, a purchaser of the note with the guaranty attached could not enforce 
the guaranty against the guarantor. McCallister v. National Bank of New Mexico, 
N. M., 56 Pac. Rep. (2d) 485. 53 B. L. J. 504. 


Guaranty of note with waiver of protest, extensions, etc. 


Los Angeles, California, 

Nov. 18, 1925. 
For value received, I hereby waive presentation of the note here- 
inafter referred to to the maker, demand of payment, protest and 
notice of non-payment, and do guarantee payment of the same and of 
all expenses of collection thereof including attorney’s fees incurred in 
enforcing this guaranty, and do hereby without notice expressly con- 
sent to delay or indulgence in enforcing payment and to the express 
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extension of the time of payment of the same without affecting my 
personal liability under this guaranty. The note herein referred to is 
dated November 18, 1925, and signed and executed by C. O. Widrig for 
the principal sum of Nine Thousand Dollars ($9,000.00) payable to 
Christine Hough, without interest, in installments as follows, to-wit: 
(Signature) 


Note. Form taken from the case of North American Bond & Mortgage Co. v. 
Twohy, Wash., 293 Pac. Rep. 717, 48 B. L. J. 195. 


Continuing guaranty limited in amount. 


For the sum of One Dollar and other valuable considerations, I, 
. . . guarantee the payment of and agree and promise to pay at Wylie, 
Texas, to the First State Bank in Wylie . . . at maturity, or any time 
thereafter, as demanded by it, all notes, discounts, overdrafts and 
any and all indebtedness, or obligations, whether joint or several, or 
both, primary or secondary, contract or tort, for which F. A. Mc- 


Whorter is . . . now or hereafter may become liable or indebted to 
First State Bank, Wylie, Texas, . . . provided, however, that my lia- 
bility hereunder shall not exceed the sum of $5,000.00....I,... 


hereby waive notice of the acceptance of this guaranty and all other 
notices in connection therewith, or the indebtedness or obligation guar- 
anteed hereby, etc. ... This guaranty is a continuing one and shall 
continue to apply without regard to the form or amount of the in- 
debtedness or obligation hereby guaranteed, which the bank . . . may 
create, renew, extend or alter, in whole or in part, without notice to 
the undersigned, ete. 


Note. It was held, where a bank extended additional credit to a buyer upon 
his father’s signing the above guaranty, that the guaranty was based upon a suffi- 
cient consideration and could be enforced by the bank. MeWhorter v. First State 
Bank of Wylie, Texas, 11 S. W. Rep. (2d) 808, 46 B. L. J. 284. 


Joint and several continuing guaranty limited in amount. 


Know all men by these presents: Whereas, the undersigned are 
jointly interested in the Arkansas Crushed Stone Company; and where- 
as, it is necessary for the conduct of the business of the said Arkansas 
Crushed Stone Company, that moneys be borrowed; and whereas, ar- 
rangements have been made with the First National Bank of Helena, 
Arkansas, for a line of credit not to exceed the total amount of fifteen 
thousand dollars ($15,000.00) to be evidenced by note or notes, executed 
in the name of the Arkansas Crushed Stone Company by Amos Jarman, 
its president : 

Now, therefore, in consideration of the premises and extension of 
such eredits, by the said First National Bank, we, and each of us, hereby 
indemnify said bank from any loss it may sustain by reason of the ex- 
tension of said credit, and hereby and herewith bind ourselves jointly 
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and severally for the payment of any note or notes or renewals thereof 
executed to the said First National Bank for the Arkansas Crushed 
Stone Company by the said Amos Jarman, its president, together with 
interest thereon as specified in said notes, provided, only, that the total 
amount of our liability at any time shall be only fifteen thousand 
($15,000.00), with interest thereon as may be specified in the notes 
evidencing said amounts, but intending this guaranty to constitute a 
continuing guaranty for the amount of fifteen thousand dollars and 
interest as above set out. 

In witness whereof we have affixed our hands this the 27th day of 


January, 1920. (Rignateres, seals) 


Note. Form taken from the case of First National Bank of Helena v. Solomon, 
Ark., 280 S. W. Rep. 659, 43 B. L. J. 532. 


Continuing guaranty by officers and stockholders or borrower. 


That for and in consideration of the sum of one dollar to each of 
us in hand paid by the Citizens Bank and Trust Company of Tampa, 
Florida, . . . and in further consideration that loans and advances 
hereinafter referred to are being and are to be made at our request, 
we, the undersigned stockholders and officers of the Growers Sales 
Company, Ine. . . . do, jointly and severally, hereby guarantee to the 
said Citizens Bank and Trust Company the payment at maturity of 
any and all sums which the said Citizens Bank and Trust Company 
may lend or advance to the said Growers Sales Company or which the 
Growers Sales Company may in any way owe to the Citizens Bank 
and Trust Company by reason of indorsements, acceptances, overdrafts, 
or in any other way whatever, up to and not exceeding, the sum of 
. . . $35,000.00. It being understood that this guaranty is a continu- 
ing guaranty covering all sums borrowed prior to May 31, 1927, and 
is to guarantee to the Citizens Bank and Trust Company the payment 
at maturity of any indebtedness which said Growers Sales Company 
may owe to said bank, but not to exceed at any time the said sum of 
$35,000.00. 


Note. It was held that the above guaranty of “payment at maturity” included 
renewal notes. In re Cancemo’s Estate, Pa., 162 Atl. Rep. 454. 50 B. L. J. 127. 


Continuing guaranty and revocation. 
Guaranty 


For the sum of One Dollar in hand to me paid, by the Corn Ex- 
change Bank Trust Co. of the City of New York, receipt whereof is 
hereby acknowledged; I do hereby guarantee to said Company to the 
extent of $100,000 the prompt payment, when due, of each and every 
claim and demand of the said Corn Exchange Bank Trust Co. against 
Tompkins & Bevers, Inc., now existing or which may hereafter arise; 
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my liability hereunder shall not extend beyond the said sum $100,000, 
at any one time, but this guaranty is a continuing guaranty for the 
said sum and shall remain in force until duly revoked by me by notice 
in writing to the said company and shall extend to and cover all re- 
newals of any claims or demands guaranteed under this instrument or 
the extensions of time of payment thereof, and shall not be affected 
by any surrender or release by said Company of any other security 
held by it for any claims or demands hereby guaranteed. 

Witness my hand at New York, N. Y. this fourteenth day of Octo- 
ber, 1930. 

A. L. Gifford. 

In presence of: 

Robert Galbraith. 


Revocation 


With reference to the guaranty which I executed and filed with 
you October 14th, 1930, guaranteeing note of Tompkins & Bevers, Inc., 
in the amount of One hundred thousand dollars ($100,000), I hereby, 
under the terms of such guaranty, revoke same... . 


Note. It was held that the above guaranty covered renewals, made after the 
guaranty was revoked by the above writing, as to a debt existing at the time of 
the revocation. Corn Exchange Bank Trust Co. v. Gifford, 268 N. Y. 153, 197 
N. E. Rep. 179. 52 B. L. J. 735. 


Joint and several guaranty of payment of loan—signature—continuing 

guaranty. 

New York, 7/6, 1927. The Bank of United States, New York City. 
N. Y.—For and in consideration of one dollar ($1.00), the receipt of 
which is hereby acknowledged, and of your extending credit accom- 
modations to Edward Rowan, Inc., hereinafter designated as borrower, 
we hereby jointly and severally guarantee to you the payment of any 
liability of said borrower to you heretofore, now or hereafter incurred, 
including any overdraft, promissory note, or amount authorized to be 
charged to the borrower, and all liabilities at any time incurred by 
said borrower to you, and agree to fully indemnify you against any 
loss or damage you may sustain on account of such liabilities, and we 
hereby jointly and severally agree to pay you immediately without de- 
mand any sum due or which may become due to you from said borrower 
whenever the latter shall fail to pay the same. This shall be a con- 
tinuing guaranty and agreement of indemnity for any liability of the 
said borrower to you heretofore or hereafter incurred until written 
notice from us to you to the contrary shall be actually delivered to 
and acknowledged by you in writing, and this guaranty and indemnity 
shall be both supplemental and additional to any other guaranty or 
guaranties, indemnity or indemnities and security or securities hereto- 
fore or hereafter received by you from the borrower, the undersigned 
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or any other person or persons to secure any liability of said borrower, 
and the liability of the undersigned hereunder shall not be affected or 
impaired by reason of the taking or releasing of any such other guar- 
anty or guaranties, indemnity or indemnities, or security or securities 
without any notice to us. Notice of your acceptance of this guaranty 
and notice of transactions or liabilities contracted or incurred by said 
borrower under this agreement, and of the default of said borrower, 
if any, are hereby waived. 
Margaret J. Rowan, L. 8S. 

Witness: Edward H. Rowan. 


Note. It was held that the above agreement, though it reads, “We hereby jointly 
and severally guarantee,” etc., and was signed by only one person, was binding 
on that person where it did not appear that the parties contemplated the securing 
of other signatures. It was also held that the guaranty was a continuing guar- 
anty and covered successive renewals of notes. In the opinion the court refers 
to the guaranty as being “practically unlimited in its scope.’ Bank of United 
States v. Chemical Bank & Trust Co., executor, New York Supreme Court, New 
York Law Journal, December 3, 1930. 48 B. L. J. 110. 


Absolute, unconditional and continuing guaranty—extensions—revoca- 
tion—notice of acceptance waived. 


For a valuable consideration to the undersigned in hand paid by 
you, the undersigned hereby guarantees to you the payment of any and 
all debts and/or liabilities of Martin Schroder & Co., incurred prior 
to the signing of this guaranty and now outstanding, or which are now 
due or which may be from time to time hereafter created, contracted, 
or incurred, however and in whatever manner the debts or liabilities 
of Martin Schroder & Co. to you may have been or may be created, 
contracted, incurred, or evidenced; also any and all renewals, in whole 
or in part, of any and all obligations, present or future, of Martin 
Schroder & Co. This guaranty is and shall be an open, unconditional, 
and continuing one to the extent, at any and all times, of $10,000.00, 
and shall not be considered as wholly or partially satisfied by the pay- 
ment at any time of any sum of money for the time being due on any 
debt or liability, and shall stand as an absolute, unconditional, and 
continuing guaranty at all times up to amount named, until ten days 
after written revocation by undersigned has been received by you, but 
said revocation shall not affect this guaranty as to any debt or liability 
existing prior to the expiration of said ten days. The undersigned 
agrees that you may grant time or other indulgence to or compound 
with Martin Schroder & Co., or any person or persons, partnership, or 
corporation, liable on any bill, note, or other paper or obligation or 
guaranty held by you, without affecting or impairing this guaranty; 
and any and all amounts received by you may be applied as payments 
in gross, without any right on the part of the undersigned to stand in 
your place, until you have received the full amount of all your claims 
against Martin Schroder & Co., which are covered by this guaranty. 
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And for the consideration aforesaid the undersigned hereby waives all 
notice of the acceptance of this guaranty or the beginning or ending 
of credit which you may have given or may give in the future to Martin 
Schroder & Co., under this guaranty; also notice, demand, protest, and 
notice of protest, and agrees that suit may be entered by you against 
the undersigned in the same action with Martin Schroder & Co., or 
without joining Martin Schroder & Co., and without first exhausting 
your remedies against Martin Schroder & Co., or any other party. 
When signed by more than one person this guaranty is joint and 
several. 
(Signature) 


Note. The bank which held the above guaranty took a demand note for the 
amount of the guaranteed debt. It was held that this did not constitute a pay- 
ment of the debt and did not amount to an extension of time such as would re- 
lease the guarantor from liability. Sulter v. Citizens Bank & Trust Co., Ga., 181 
S. E. Rep. 694. 53 B. L. J. 44. 


Clause that guaranty of advances made by bank to customer shall be 
continuing. 

. .. And that this shall be a continuing guaranty, and shall cover 
all the liabilities (according to the terms and conditions of promissory 
notes forms used) which the customer may incur until the undersigned, 
or the executors and administrators of the undersigned, shall have 
given the bank notice in writing to make no further advances on the 
security of this guaranty. And it is agreed that this guaranty shall 
be good, notwithstanding any change or changes in the name of the 
customer, or any change or changes in the membership of the custom- 
er’s firm by death or retirement of one or more of the partners, or by 
the introduction of one or more other parties. 


Note. Form taken from the case of Bridgeport State Bank v. Union Ware- 
house & Milling Co., Wash., 242 Pac. Rep. 13, 43 B. L. J. 388. 


Guaranty of advances to bank and its officers. 


Kansas City, Mo., Sept. 7, 1921. 
To Fidelity National Bank & Trust Co. of Kansas City, Mo.: 

The undersigned hereby request you to give and continue to the 
First National Bank, Laverene, Oklahoma, or any of its officers (here- 
inafter styled the borrower), credit from time to time, and in consid- 
eration of your so doing, and for value received, and for the purpose of 
enabling the borrower to obtain such credit, the undersigned hereby 
promises and agrees to make to you prompt payment, as they severally 
mature, of all overdrafts of the borrower, of all loans made or which 
may be made by you to the borrower, and of all notes, acceptances and 
other paper which have been or may be by you discounted for the 
borrower or on its account or on its behalf, whether made, drawn, ac- 
cepted, indorsed, or not indorsed by the borrower or by some individual 
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for the accommodation of the borrower, as well as any and all renewals 
thereof. This is intended to be a continuing promise and agreement, 
and shall apply to and cover any and all overdrafts, loans, discounts, 
and renewals of which the borrower shall receive the benefit, made 
prior to notice in writing given to your cashier that the undersigned 
will not be liable upon any such overdrafts, loans, or discounts made 
after the receipt of such notice. When any such overdrafts, loans, or 
paper, or any renewal thereof, shall become and remain due and un- 
paid, the undersigned will, on demand, pay the amount due thereon. 

Notice of the making or renewing of any such overdrafts, loans, or 
paper, protest for non-payment thereof, and notice of acceptance hereof, 
are hereby expressly waived. 

(Signatures, seals) 


Note. It was held that the above guaranty covered loans made by the Fidelity 
National Bank & Trust Company to an officer of the First National Bank individ- 
ually. Johnston, the defendant, and Sappington, the borrower (both of whom 
signed the guaranty), were both officers of the First National Bank. Johnston v. 
Fidelity National Bank & Trust Co. of Kansas City, Mo., 8 Fed. Rep. (2d) 847, 
43 B. L. J. 287. 


Guaranty of drafts—not continuing. 


Mr. Albert C. Landstreet, Memphis, Tenn.—Dear Sir: You may in- 
form the People’s Savings Bank of your city that I will honor your 
drafts drawn on me, amount not to exceed five hundred dollars, if this 
will be of service to you. 

Yours, 
G. F. Landstreet. 


Note. It was held that the above meant that the guarantor would honor drafts 
to a total of $500 anld no more. People’s Savings Bank & Trust Co. v. Land- 
street, Fla., 87 So. Rep. 227, 38 B. L. J. 245. 


Guaranty of deposit by directors. 


Westboro, Missouri, October 19th, 1931. 

We, the undersigned, directors of the Peoples Bank of Westboro, 

hereby guarantee J. D. Wood of Westboro, Missouri, against any loss 

on his deposit of six thousand dollars now in the said Peoples Bank of 

Westboro, provided left on deposit at least three weeks, from this date. 
(Signatures) 


Note. It was held that, if the deposit were permitted to remain for the three 
weeks, the guaranty would apply even though the deposit was thereafter reduced 
below $6,000. It was further held, however, that the depositor could not recover 
in an action against the directors without first having resorted to the assets of the 
bank. Wood v. Utter, Mo., 77 S. W. Rep. (2d) 382. 52 B. L. J. 369. 


Guaranty of deposit—acceptance of guaranty. - 


In consideration of the deposit of Two Thousand dollars by the 
First National Life Insurance Company, of Pierre, 8S. D., in the Dris- 
coll State Bank, of Driscoll, N. D., we hereby guarantee the payment 
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of all certificates of deposit given (by) the said Driscoll State Bank, to 

the said First National Life Insurance Company, and all such cer- 

tificates that may be given during the years, 1921 and 1922. 
(Signatures) 


Note. The above guaranty, signed by stockholders of the bank, was delivered 
to the depositor insurance company, together with a draft for $2,000. The draft 
was paid and the guaranty agreement was retained by the insurance company. It 
was held that this constituted a sufficient acceptance of the guaranty. Continental 
Life Insurance Co. v. Barnes, S. D., 228 N. W. 809, 47 B. L. J. 473. 


Guaranty of principal and interest of bond. 


For value received, the undersigned do hereby waive demand, pro- 
test and notice of non-payment and do jointly and severally guarantee 
the payment of both principal and interest of the within bond as and 
when such principal and/or interest matures, and the holder shall not 
be bound to exhaust his remedies against the maker of said bond before 
proceeding to recover payment under this agreement. 


‘Note, Form taken from First Minneapolis Trust Co. v. Nicollet Syndicate, Inc., 
Minn., 256 N. W. Rep. 240. 51 B. L. J. 982. 


Guaranty indorsed on bond sold by trust company. 


Atlantic Safe Deposit and Trust Company. 

For value received, and in consideration of the purchase of the 
within bond (one of a series issued by a club) by the holder assumes 
and guarantees the payment of principal and interest thereof when 
the same become due respectively. 

Atlantic Safe Deposit and Trust Co. 
By Joseph Thompson [signed] 
President. 


Note. It was held that it was within the powers of a trust company to ob- 
ligate itself on the above guaranty of a bond, where the guaranty was made for 
the purpose of enabling the trust company to sell the bond. Collings v. Guarantee 
Trust Co., U. S. District Court (N. J.), 10 Fed. Supp. 462. 52 B. L. J. 872. 

This would seem to be, in effect, an agreement on the part of the bank to 
repurchase the bond at par. There have been a number of decisions holding that 
it is not within the powers of a banking institution, in selling securities, to agree 
to repurchase them upon the purchaser’s demand, such an agreement being con- 
trary to public policy. 


Guaranty of payment for goods to be supplied. 


Wi iicrsccuniicasnctinintaiepnannaa & Co.: 

I.hereby guarantee (to the extent of ................ dollars) the payment 
to you of whatsoever sums of money shall become due and payable to 
ID sicsicnnniaion for any and all goods which you may supply to him 
in his business as a (retail grocer). This guaranty shall be effective 
without notification by you of your acceptance of the same, and shall 
continue until revoked by me by written notice to you, and shall not 
be affected by any change in the constitution of your firm or by your 
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granting time or other indulgence given by you to him. It shall not 
be necessary for you to take proceedings against him before applying 
to me for payment for any sum the payment of which is hereby guar- 
anteed. 

(Signature) 


Guaranty of payment by bank cashier. 


Angier Bank & Trust Company, Angier, North Carolina. P. S. 
Cooper, President, Dunn, N. C. W. H. Gregory, Vice Pres’t. J. E. 
Williams, Vice Pres’t & Cashier. The Indiana Quarries Company, 
Chicago, I1l—Gentlemen: This is to certify that we will guarantee pay- 
ment for all stone required for our bank at Angier, N. C., per order 
placed by Mr. M. O. Cole, who is our cut stone contractor on this op- 
eration. The terms are sixty days from date of invoice. Yours truly, 
J. E. Williams, Cashier. 


Note. It was held that the cashier of a bank has no implied authority to ob- 
ligate the bank on a guaranty in the above form. Indiana Quarries Co. v. Angier 
Bank & Trust Co., N. C., 129 S. E. Rep. 619. 43 B. L. J. 339. 


Reinbeck, Iowa, June 9, 1920. 
Dewey Column Co., Barre, Vt. Gentlemen: I am in receipt of a 
letter from A. C. Ryan of the Hawkeye Granite Co., Waterloo, asking 
that I advise you that we would guarantee payment of a car of granite 
he has ordered or will order at this time. He states it will run from 
$1,500.00 to $2,000.00 and that it will be due in sixty days or there- 
abouts. 
Under the above terms we will gladly guarantee the payment of the 
above mentioned amount. 
Yours truly, 
Paul E. Kingsbury, Cashier. 


Note. It was held that the above guaranty, signed by the cashier of a bank, 
was not binding on the bank for the reason that a bank has no power to guarantee 
payment for goods sold to another. Dewey Column & Monumental Works v. Ryan, 
Iowa, 221 N. W. Rep. 800, 46 B. L. J. 337. 


Guaranty of judgment providing creditor forbears to take action. 


Los Angeles, California, February 7th, 1931. California Bank: 
In consideration of your forbearing to take any further action until 
February 25th, 1931, to realize upon the judgment heretofore entered 
in the ease of California Bank vs. S. A. Kenoyer, which was entered 
on January 10th, 1931, in Judgment Book 657, Page 137 in the office 
of the County Clerk of Los Angeles County, California, the under- 
signed hereby guarantees payment to you on said February 25th, 1931, 
of the full amount unpaid on said judgment, the amount of said judg- 
ment as originally entered being nine thousand two hundred thirty one 
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and 86/100 dollars ($9,231.86), and the unpaid amount thereon as of 
this date being three thousand thirty five and 21/100 dollars 
($3,035.21). 

(Signature) 


Note. It was held that a bank, taking the above guaranty, could enforce it 
without having first given written acceptance to the guarantor and without first 
exhausting its legal remedies against the judgment debtor. The bank took no 
action toward the collection of the judgment during the stipulated period. It was 
held that this constituted an acceptance of the guaranty. California Bank v. 
Kenoyer, 37 Pac. Rep. (2d) 836. 52 B. L. J. 251. 


Provision precluding guarantor from setting up defense. 


And we declare and covenant with the said Mechanics & Metals Na- 
tional Bank of the City of New York,, its successors or assigns, that we 
have no defense whatever to any action, suit or proceeding at law, or 
otherwise, that may be instituted on this guaranty. 


Note. It was held that the above clause in a promissory note is void. Nye 
v. Chase National Bank, 34 Fed. Rep. (2d) 435, 46 B. L. J. 915. 


Guaranty contract between bank officials and banking superintendent 
guaranteeing solvency of bank. 


. . . Whereas, the superintendent of banking of the state of Iowa, 
W. J. Murray, has reached the conclusion that certain assets of said 
bank [Hedrick State Bank] are of doubtful character, and its solvency 
is questioned by said superintendent of banking: .. . 

Now, therefore, be it remembered that the undersigned members of 
the board of directors and officers and stockholders of the Hedrick State 
Bank, and each of them, in consideration of said banking department 
permitting the said Hedrick State Bank to continue in business and 
receive further deposits and continue to conduct the banking business, 
guarantee that said Hedrick State Bank is at this time solvent; they 
and each of them further contract and agree to keep and maintain 
said Hedrick State Bank solvent. 

They further contract and agree to collect or otherwise convert the 
assets of said bank, including the notes, bills, contracts, and other evi- 
dences of indebtedness belonging to said institution, into cash or to 
have the same secured in due course of business to the satisfaction of 
the superintendent of banking of the state of Iowa, W. J. Murray... . 


Note. It was held that the above contract was void as against public policy 
and not binding on the officers and directors who signed it. Andrew, Superintend- 
ent of Banking, v. Breon, Iowa, 226 N. W. Rep. 75, 46 B. L. J. 732. 











BANKING DECISIONS 


In this department are published each month all of the important 
decisions of the Federal and State Courts, involving questions 
pertaining to the law of banking and negotiable instruments. 





BANK LIABLE IN PAYING CHECK DELIVERED 
TO IMPERSONATOR 





Cohen v. Lincoln Savings Bank of Brooklyn, New York Court of Ap- 
peals, October 5, 1937 





The payee of a check, desiring to purchase certain property from 
a person named Wolter, with whom he was unacquainted, indorsed 
it to the order of Wolter and delivered it to a person whom he be- 
lieved to be Wolter but who was really an impostor posing as 
Wolter. The impostor indorsed the check for value to another per- 
son by whom it was collected from the drawee bank. It was held 
that the payee could recover from the drawee bank on the theory 
that the indorsement of the impostor was a forgery. 


The loss involved in this case will, of course, ultimately fall upon 
the person to whom the impostor indorsed the check for value and 
who collected it from the drawee bank. 


Note. The discussion of the rule involved in this case and a 
detailed statement of the facts will be found on an earlier page. 


Appeal by permission of this court from a judgment of the Appel- 
late Division, First Department, which unanimously affirmed a judg- 
ment of Trial Term of the Supreme Court in favor of the plaintiff 
rendered after a trial before the court without a jury. 

I. Maurice Wormser, Allan C. Rowe, Paul E. Mead and Bernard 
Fliashnick for appellants. 

Leo Guzik and Ephraim §. London for respondent. 

LEHMAN, J.—A check for $4,500, drawn upon Irving Trust Com- 
pany by Lincoln Savings Bank to the order of the plaintiff, a depositor 
of the savings bank, was indorsed in blank by the plaintiff and handed 
by her to her husband, Samuel Goldberg, with authority to use the 
check in payment for the assignment to her of a half interest in an 
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award of $10,000 made in proceedings for the condemnation of a par- 
cel of real property. An attorney, William L. Abrams, had previously 
offered to sell the award to Goldberg at a discount. After some nego- 
tiations they agreed that the sale should be made at a discount of 10 
per cent. Goldberg at that time did not, so far as appears, know or 
care who was the owner of the award. What he wanted was, of course, 
a valid assignment by the owner of record of the award which Abrams 
had agreed to sell and he retained an attorney, Feinstein, to search the 
title so that he might know who the owner of record was. 

On the day set for the closing, Goldberg, accompanied by this at- 
torney, went to Abrams’ office. There he met Kurtz, another attorney, 
who claimed that he represented the owner of the award. A man who 
came into the office a little later was introduced by Kurtz as Harry 
Wolter, the owner. Goldberg told Abrams, that he was in a hurry and 
wished to leave. Abrams, Goldberg and Goldberg’s lawyer, Feinstein, 
then went into another room. Goldberg had arranged that the plaintiff, 
his wife, should buy and pay for half the award and Samli Building 
Corporation, of which he was president, the other half. He had checks 
from both in his possession. He handed them indorsed in blank to 
Abrams and said to him: ‘‘ Assign these checks to the proper owner 
and deliver to Mr. Feinstein the assignment of the papers to be re- 
corded.’’ He saw Abrams write over the blank indorsements the words 
‘‘Pay to the order of Harry Wolter.’’ Then Goldberg left the office. 

The man introduced as Harry Wolter was in fact an impostor 
named Dennis. He executed and acknowledged an assignment of the 
award in the name of Harry Wolter. It was a forgery and resulted in 
no transfer of title to any award. Because Goldberg, Feinstein and 
Abrams believed that the stranger was Harry Wolter, the record owner 
of the award and that his written assignment would pass good title to 
the award, the impostor received the checks which were payable only 
to the order of Harry Wolter. The impostor then indorsed the checks 
in the name of Harry Wolter and induced the defendant Jacoby to 
believe that he was in fact Harry Wolter, the payee named in the check 
obtained from the plaintiff, and to discount the check. Jacoby de- 
posited the check in his own bank. Bearing Jacoby’s indorsement as 
well as the indorsement of two banks, it was presented at the Irving 
Trust Company, upon which it was drawn, and there paid in due 
course. The fraud was revealed some months thereafter. The plaintiff 
has received nothing for her check because no assignment by Dennis 
could transfer title to an award for property belonging to Harry Wol- 
ter as record owner. Her account in the savings bank has been charged 
with the amount of the check which was intended as payment for an as- 
signment from Harry Wolter and which was payable only to the order 
of Harry Wolter, though Harry Wolter never indorsed or trans- 
ferred the check. She has recovered judgment for the amount so 
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charged against her upon a finding that the signature of Harry Wolter, 
placed upon the check by an impostor, who has no right to that name, 
is a forgery just as the same signature placed by the same impostor 
upon the assignment is a forgery. Under the judgment the loss must: 
ultimately fall upon the impleaded defendant Jacoby, who paid value. 
for it. 

The Negotiable Instruments Law (Cons. Laws, chap. 38), provides 
(sec. 42): ‘‘ Where a signature is forged or made without authority of 
the person whose signature it purports to be, it is wholly inoperative, 
and no right to retain the instrument, or to give a discharge therefore, 
or to enforce payment thereof against any party thereto, can be ac- 
quired through or under such signature, unless the party, against whom 
it is sought to enforce such right, is precluded from setting up the 
forgery or want of authority.’’ In considering the effect of an indorse- 
ment made by one who falsely impersonates a payee named in a ne- 
gotiable instrument, the courts have usually treated the statutory pro- 
vision as a restatement of the common law and, at least, so far as con-' 
cerns the problem as presented in this case, no distinction need be drawn. 

We have said recently: ‘‘In determining whether there was a forgery 
the true test is whether or not the indorsement of the name of the payee 
was made by the person who was intended by the drawer to be the 
payee. If such person indorsed, there is no forgery.’’ (Halsey v. Bank 
of New York & Trust Co., 270 N. Y., 134, 138.) We apply that test 
here. It is indeed the test which is almost universally applied in de- 
termining whether there has been a forgery. It is to be noted, however, 
that both at common law and under the statutory rule, a signature 
which is ‘‘forged or made without authority of the person whose signa- 
ture it purports to be’’ may not be wholly ‘‘inoperative,’’ but, on the 
contrary, may confer a right against a party to a negotiable instrument 
if ‘‘the party, against whom it is sought to enforce such right, is pre- 
cluded from setting up the forgery or want of authority.’’ A distine- 
tion between a case where there has been no forgery or want of authority 
and a case where a party against whom it is sought to enforce a right is 
‘*precluded from setting up the forgery or want or authority’’ seldom: 
carries any practical consequences; and the courts may at times ignore 
distinctions in thought which carry no practical consequences. Thus 
sometimes a confusion seems to creep unnoticed into many opinions 
which discuss the effect of a signature on a negotiable instrument made 
by a party who has been given possession of the instrument but is not: 
named therein. The question of whether a challenged indorsement of 
the name of the payee has been made by the person who was intended 
by the drawer to be the payee then becomes obscurd and confused with 
the question of whether a party against whom a right is asserted is 
‘‘precluded’’ from setting up the forgery. 

Where a person has been induced by fraud to draw a check to the 








870 THE BANKING LAW JOURNAL 


order of an existing person, whose name and identity has been fraud- 
ulently assumed by another, and to deliver the check to the impostor, 
it has been held by most courts that an indorsement by the impostor is 
not a forgery and the bank upon which it is drawn may pay it upon 
such indorsement. ‘‘This result may be reached in several ways, none 
of which is without difficulty’’ (see McKeehan, The Negotiable Instru- 
ments Law, 41 American Law Register [N. 8.], 499, 503, reprinted in 
Brannan’s Negotiable Instruments Law [2d. ed.], pp. 220, 247, 248). 
In that article the author says: ‘‘As a matter of fact, the courts base 
their decision on the first ground, namely, that the bank has merely 
carried out the drawer’s intent. Here and there an expression may be 
singled out which seems to countenance one or more of the other views 
(negligence, estoppel, &c.), but a fair reading of the opinions shows 
that one idea dominates nearly all of them, namely, that the money has 
been paid to the person for whom it was really intended. The reasoning 
is briefly this: A man’s name is the verbal designation by which he is 
known, but the man’s visible presence affords a surer means of identifi- 
cation. C. was deceived as to the man he was dealing with, but he 
dealt with and intended to deal with the visible man who stood before 
him, identified by sight and hearing. Thinking that this man’s name 
was B., he drew the check to B.’s order intending thereby to designate 
the person standing before him; so the bank has simply paid the money 
to the person for whom it was intended’’ (cf. Halsey v. Bank of New 
York & Trust Co., supra). 

An academic legal problem may be greatly simplified by excluding, 
in its formulation, all facts which might introduce conflicting considera- 
tions to be weighed in the balance in reaching a sound conclusion. Legal 
problems, as presented in actual litigation, are seldom free from such 
complications. The rule that the payee of the check is the particular 
person who was intended by the drawer to be the payee can hardly be 
questioned. The name by which he is designated is merely the tag by 
which the intended person may be identified. A person, though bearing 
that name, if not the person intended, has no title to the check and 
cannot indorse or transfer title to it (Graves v. American Exch. Bank, 
17 N. Y., 205). When an instrument is made ‘‘payable to the order 
of a fictitious or non-existing person, and such fact was known to the 
person making it so payable,’’ the instrument is payable to bearer 
(Negotiable Instruments Law, sec. 28, subdiv. 3). Even before the Ne- 
gotiable Instruments Law was adopted, a bill payable to a fictitious 
payee was payable to bearer without being indorsed by the maker or 
the person to whom it was delivered (Plets v. Johnson, 3 Hill, 112; 
Central Bank of B’klyn v. Long, 1 Bosw., 203; Irving Nat. Bank v. 
Alley, 79 N. Y., 536). When the instrument is payable to the order 
of a fictitious or nonexistent person, and the person making it so pay- 
able has been induced to believe that he is describing an existing person 
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as payee, no other person can acquire any right or title to the instru- 
ment (United Cigar Stores Co. v. Am. Raw Silk Co., 184 App. Div., 
217, aff’d 229 N. Y., 532; Shipman v. Bank of State of N. Y., 126 N. Y., 
318). 

Every valid instrument which is not payable to bearer must be 
payable to a determinate payee and where it appears that the maker 
intended a particular person to be the payee, the payee so intended 
even though designated by a wrong name and even though he induced 
the maker to deal with him through fraudulent misrepresentation as to 
his responsibility, character or name, is the real payee and can by in- 
dorsement transfer title to the instrument. ‘‘Although one may be 
deceived as to the name of the man with whom he is dealing, if he 
dealt with and intended to deal with the visible person before him the 
check may properly be indorsed by the impostor’’ (Halsey v. Bank 
of N. Y. & Trust Co., supra, p. 139). 

Thus if we assume the premises of the problem as formulated by the 
author of the article, viz., that the maker of a check though ‘‘deceived 
as to the man he was dealing with’’ yet ‘‘intended to deal with the 
visible man who stood before him, identified by sight and hearing,’’ 
and if ‘‘thinking that this man’s name was B., he drew the check to 
B.’s order intending thereby to designate the person standing before 
him,’’ then there can be little if any room for disagreement with the 
conclusion, generally accepted by courts and academic writers, that a 
drawee bank which pays the check upon the indorsement of the person 
intended to be the designated payee ‘‘has simply paid the money to 
the person for whom it was intended.”’ 

In any examination of the cases which have considered the problems 
arising from false impersonation of a named payee, it quickly appears 
that the real difficulty has been in determining whether the intended 
payee was in truth the person bearing the name by which the payee 
was designated or was the visible person who had assumed that name 
in order to misrepresent his responsibility or character. Seldom, if 
ever, is possible argument excluded that the payee named and not the 
visible person, who by fraud obtains the instrument, was the payee 
actually intended, and ‘‘there are border cases where the line is hard 
to draw between the impostor who appropriates what is intended for 
another, and the impostor who deceives by misrepresenting his re- 
sponsibility or character’’ (Strang v. Westchester County Nat. Bank, 
235 N. Y., 68, 72). 

It has been said that ‘‘In these fraudulent impersonation cases, the 
maker or drawer of the instrument may be said to have a double intent. 
First, he intends to make the instrument payable to the person before 
him or the person writing at the other end of the line, in case the 
negotiation is by correspondence. Second, he intends to make the in- 
strument payable to the person whom he believes the stranger to be. 
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The courts have almost unanimously held that the first is the controlling 
intent except where the named payee was already known to the maker 
or drawer, as in Cundy v. Lindsay (3 A. C., 459) and Rossi v. National 
Bank (71 Mo. App., 150, supra), or was particularly identified in some 
manner, e. g., by some designation, description or title, as in the case 
of Mercantile Nat. Bank v. Silverman (148 App. Div., 1; 132 N. Y. 
Supp., 1017, supra), in which cases the courts treat the second as the 
controlling intent’? (Brannan, Negotiable Instruments Law, 5th ed., 
pp. 310, 311). 

Perhaps, in truth, both intents are so inseparable that the choice of 
one intent rather than the other is purely arbitrary—an example of 
rationalization, perhaps unconscious, to reach a desired result (cf. Keel 
v. Wynne, 210 N. C., 426, and note in 15 N. C. L. Review, 186, 1937). 
Nevertheless an examination of the cases in other jurisdictions can leave 
no doubt that, as Brannan points out, in most jurisdictions it has been 
held that ‘‘the first is the controlling intent’’ (Montgomery Garage Co. 
v. Mfrs. Liability & Ins. Co., 94 N. J. L., 152; see note in 22 A. L. R., 
p. 1228; Land Title & Trust Co. v. Northwestern Nat. Bank, 196 Penn. 
St., 230; see note in 50 L. R. A., p. 75; Id. v. Id., 211 Penn. St., 211; 
see note in 52 A. L. R., p. 1329), though a minority sustain the view 
that the latter intent is controlling (Tolman v. Am. Nat. Bank, 22 R. L., 
462; Keel v. Wynne, supra). We do not attempt in this opinion to 
analyze these cases in detail. In none are the facts exactly similar to 
those presented in the case under consideration. It is sufficient to point 
out that even in those cases which apply the so-called ‘‘majority rule’’ 
there was proof of an antecedent fraud by which a stranger induced a 
person to deal with him by masquerading as another and the negotiable 
instrument was made payable to the impostor as a result of the ante- 
eedent fraud and the negotiations induced thereby; and it appeared 
that the instrument was delivered to consummate the dealings with 
the stranger and with intent that it should be paid to him, though that 
intent may have been coupled with a second intent of the drawee ‘‘to 
make the instrument payable to the person whom he believes the 
stranger to be.’’ It was the finding of this first intent which has dictated 
the conclusion in every case where a bank has been exonerated of fault 
in the payment of a negotiable instrument to a person not named in 
the instrument. 

Thus it was said in Montgomery Garage Co. v. Manufacturers Lia- 
bility & Ins. Co. (94 N. J. L., 152): ‘‘We think the rule is where as 
here the drawer of a check delivers it for a consideration which turns 
out to be fraudulent to an impostor under the belief that he is the per- 
son whose name he has assumed and to whose order the check is made 
payable a bona fide holder for a valuable consideration paid to the im- 
postor upon the indorsement of the payee’s name, is entitled to recover 
from the drawer, it appearing that the person to whom the check was 
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delivered was the very person whom the drawer intended should indorse 
it and receive the money and that the drawer made no inquiry before 
issuing the check concerning the identity or credit of the named payee 
who was unknown to the drawer.’’ The broader statement of the rule 
that the drawer of a check, draft or bill of exchange who delivers it to 
an impostor, supposing him to be the person whose name he has assumed, 
must bear the loss is itself ‘‘limited by the hypothesis that the impostor 
is supposed to be the person named as payee’”’ (cf. Land Title & Trust 
Co. v. Northwestern Nat. Bank, supra, and note in 50 L. R. A., p. 75, 
and especially note on the second appeal in 52 A. L. R., p. 1829). 
Indeed, the rule in such case that the drawer does not bear the loss in 
the absence of intent or some form of estoppel is so well established by 
precedent and statute that it seems hardly open to challenge. 

In every case in this court where the loss has been imposed upon 
the drawer there has been proof of dealings between the drawer and 
another person who deceived the drawer as to his name and identity 
and there has been a finding that the drawer delivered the instrument 
to the impostor as the consummation of such dealing or negotiations 
and with intent that the instrument should be paid to the person with 
whom such dealings were previously had even though that person was 
designated by a name he did not bear (cf. especially First Nat. Bank v. 
Am. Exch. Nat. Bank, 170 N. Y., 88). No person can become a ‘‘holder 
for value’’ of a negotiable instrument by transfer from a person not 
named therein and who has no title thereto or authority to transfer it. 
A person who pays value for an instrument takes the risk that the 
person named therein as payee is not the person designated and in- 
tended as payee, at least where the party to the instrument against 
whom a right thereunder is asserted has not by act or default con- 
tributed to the deception. He may protect himself against such risk 
by requiring sufficient identification or guaranty by others upon whom 
reliance can be placed. The drawer of an instrument payable to a 
named payee is under no duty to assure himself that the person to 
whom it is delivered is the payee so named or is entitled to receive it 
in his behalf. Though Goldberg erroneously believed that the visible 
person was in fact Harry Wolter, the person entitled to the check as 
consideration for the promised assignment of the award, reasonable 
care did not require that he determine it. He and Abrams were justi- 
fied in delivering to him the check made out to Harry Wolter in reliance 
on the fact that the check could not be transferred except by Harry 
Wolter, the named payee, or paid except upon an order made by him 
(Mercantile Nat. Bank v. Silverman, 148 App. Div., 1, aff’d on opinion 
below 210 N. Y., 567). That may be true, indeed, even where there is 
some doubt in the mind of the drawer whether the person to whom the 
check is delivered may not be masquerading as the named payee (Gallo 
v. Brooklyn Sav. Bank, 199 N. Y., 222). Unless the evidence in this 
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case dictates the inference that Goldberg or Abrams had the actual 
intent that the visible person, though masquerading as Wolter, should 
receive payment of the check, there can be no ground for reversing the 
judgment. 

We have pointed out at the beginning of the opinion that the ne- 
gotiations for the purchase of the award were conducted by Goldberg 
entirely with Abrams. The plaintiff and Goldberg, her representative, 
had no dealings or communications of any kind with the impostor or 
indeed with the owner of the property until the moment that the im- 
postor came into the room, and even thereafter, so far as appears, their 
only dealing with him was, through their agent, to hand him the check 
indorsed to the order of Harry Wolter. The absence of all prior deal- 
ings differentiates this case from every case which has been cited to 
sustain the contentions of the appellants. The premises fall upon which 
the conclusion in those cases rested that the drawer must bear the loss. 
Here there was no antecedent fraud by which the drawer was induced 
to enter into a transaction with the impostor. At the time when Gold- 
berg left the office, knowing that the checks were payable only to the 
order of Harry Wolter, the assignment had not been executed, delivered 
or examined. The impostor did not deceive ‘‘by misrepresenting his 
responsibility or character.’’ He deceived by inducing Goldberg and 
Abrams to believe that he was Harry Wolter who, as they thought, was 
assigning an award which he owned, and thus he succeeded in appro- 
priating what was intended for another (Strang v. Westchester County 
National Bank, supra). 

Physical presence is, as we have said, ‘‘often a surer means of 
identification’’ than a designated name (Halsey v. Bank of N. Y. & 
Trust Co., supra, p. 139), but, as we also pointed out in the same case, 
only where physical presence is combined with antecedent dealings and 
intention ‘‘to deal with the visible person.’’ ‘‘The fact that the vendor 
deals with the person personally rather than by letter is immaterial, 
except in so far as it bears upon the question of intent’’ (Phelps v. 
McQuade, 220 N. Y., 232, 234). 

The appellants stress testimony of Goldberg that he intended that 
the checks should be delivered to Kurtz or his client. Of course, Gold- 
berg so intended. He accepted the introduction of the impostor as 
Harry Wolter, the true owner. He had no reason to suspect fraud. 
There was no reason to require further identification. He named as 
payee the person whom he intended, i. e., Harry Wolter, the owner, 
from whom he expected to receive an assignment. He authorized 
delivery to the impostor because he believed that he was the person so 
intended. Under these circumstances it certainly cannot be said as 
matter of law that the payee intended was the visible person with whom 
there had been no previous dealings and who could have no possible 
right to the check unless he was, as he claimed, Harry Wolter, the payee 
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named therein. Any question of fact that may exist has been resolved 
in favor of the plaintiff. The only case in this state which in some 
aspects might seem to support the plaintiff’s case is Hartford v. Green- 
wich Bank (157 App. Div., 448, aff’d 215 N. Y., 726). After labored 
attempts to distinguish that case in United Cigar Stores Co. v. American 
Raw Silk Co. (supra), and to limit it in Strang v. Westchester County 
Nat. Bank (supra), this court definitely overruled the case in Ulmann 
Co. v. Central Union Trust Co. (257 N. Y., 563), and thus definitely 
established the rule that only a payee named in the instrument or identi- 
fied by previous dealings and intended to be described by that name 
ean transfer title to the instrument. 

It has been said that ‘‘both commercial practice and legal theory 
tend more and more to disregard everything except that which actually 
appears on the instrument’? (McKeehan, The Negotiable Instruments 
Law, supra). Only in that way can merchants rely upon the rule that 
a negotiable instrument in the hands of an innocent purchaser will be 
paid according to its tenor and intent, and will not be paid otherwise. 
The judgment in favor of the plaintiff enforces rights in accordance 
with the written instrument and in accordance with commercial practice, 
and especially the practice upon the closing of title, and it accords with 
the decisions of this and other states. 

The judgment should be affirmed, with costs. 


RIGHTS OF BANK AGAINST GUARANTOR 





Union Trust Company of Rochester v. Willsea, New York Court of 
Appeals, 9 N. E. Rep. (2d) 820, 275 N. Y. 164 





A corporation which was indebted to the plaintiff bank reor- 
ganized under Section 77B of the National Bankruptcy Act. The 
debt was guaranteed to the extent of $20,000 by the defendant. 
The bank came in as a creditor in the reorganization proceeding 
and received shares of a new issue of stock, the par value of which 
equaled the amount of its claim. It was held that this did not 
discharge the liability of the defendant as guarantor. The bank 
was entitled to recover the full amount of the corporation’s debt 
from the defendant. The bank, of course, was required to surrender 
the shares of stock to the defendant upon his paying the amount due. 


Action by the Union Trust Company of Rochester against Louis 
P. Willsea. From a judgment of the Appellate Division (248 App. 
Div. 948, 291 N. Y. S. 188), affirming a judgment of the Special Term 


NOTE — For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §553. 
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granting plaintiff’s motion for judgment on the pleadings, the defend- 
ant appeals by permission of the Court of Appeals. Affirmed. 


HUBBS, J.—This action is on a guaranty of payment. The answer 
is that the obligation has been satisfied and paid in full. The appellant 
executed and delivered to respondent a written guaranty of payment 
of all indebtedness of the Willsea Works, a domestic corporation, in an 
amount not to exceed $20,000 of principal at any one time. The prin- 
cipal debtor filed in the United States District Court a petition for 
corporate reorganization under section 77B of the Bankruptcy Act 
(U. S. Code, tit. 11, § 207 [11 U. 8S. C. A. § 207]). An order was made 
by the District Court confirming the plan of reorganization offered by 
the principal debtor to its creditors. It is the claim of appellant that 
the order of the District Court which was fully carried out by the prin- 
cipal debtor has resulted in the full payment and satisfaction of the 
contract of guaranty sued upon. 

In the proceeding in the District Court, respondent filed its claim 
against the principal debtor which represented the same indebtedness 
set up in the complaint. The claim against the principal debtor was 
allowed in the proceeding in the District Court. Respondent appeared 
in that proceeding and actively participated in the various steps in- 
volved therein. The plan of reorganization submitted by the principal 
debtor, the Willsea Works, which was approved by the District Court, 
provided for payment in full to its creditors by the issuance of 5,000 
shares of a new first preferred class A, 5 per cent. cumulative stock of 
the part value of $10. In pursuance of the order of the District Court 
approving and ratifying the plan, the new stock was issued and ac- 
cepted by the creditors, including the respondent, which received 915 
shares of the stock. 

It is urged that the acceptance of that stock and participation by 
the respondent in the proceeding in the District Court constituted full 
payment of the guaranty agreement. The appellant relies upon the 
elementary principal of the law of suretyship, that the payment or 
satisfaction of the principal obligation discharges the guarantor, and 
asserts that the provision of the order of the District Court that the 
delivery of the stock in pursuance of the terms of the order should con- 
stitute payment in full of the principal debt. There is no doubt about 
the principle relied upon by the appellant. Brown v. Mason, 55 App. 
Div. 395, 66 N. Y. S. 917, affirmed, 170 N. Y. 584, 63 N. E. 1115; 28 
C. J. p. 1003 and cases cited. 

We think, however, that the principle has no application in the 
situation here presented. The proceeding under section 77B involved 
the debtor and its creditors. It did not, in any way, affect the inde- 
pendent guaranty agreement entered into between the respondent and 
appellant, and the District Court had no jurisdiction to adjudge that 
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the claim was by the proceeding paid and discharged. True it is that 
respondent had made itself a party to that proceeding as a creditor 
of the bankrupt as it had a right to do as a creditor and as a creditor 
it received by virtue of the decree of the District Court the new stock 
issued by the bankrupt. The proceeding under section 77B is subject 
to all other applicable provisions of the Bankruptey Act, but we are 
referred to no provisions of that law whereby a guarantor of a debt 
of the bankrupt is relieved of liability on account of a debt of the bank- 
rupt as the result of a proceeding under section 77B unless such guar- 
antor has himself been adjudicated not liable in a proceeding instituted 
by or against him as a result of his own insolvency. There is no con- 
tention that the appellant is insolvent or that he has been discharged 
in bankruptcy or has petitioned for a composition or extension of time 
to pay his individual debts under section 74 of the Bankruptey Act 
(47 U. S. Stat. 1467, as amended U. S. Code, tit. 11, § 202 [11 U. S. 
©. A. §202]). Section 16 (U. S. Code, tit. 11, §34 [11 U. S. C. A. 
§ 34]) thereof expressly provides that the liability of one who is a 
guarantor or surety for a bankrupt shall not be altered by the dis- 
charge of such bankrupt. Matter of Nine North Church Street, Inc. 
(C. C. A.) 82 F. (2d) 186; Matter of Diversey Building Corp. 
(C. C. A.) 86 F. (2d) 456, certiorari denied Diversey Bldg. Corp. v. 
Weber, 57 8S. Ct. 402; Seixas v. Hegeman, 158 Misc. 560, 285 N. Y. S. 
838, affirmed, 246 App. Div. 813, 285 N. Y. S. 840. 

By analogy, the cases are applicable which hold that a composition 
in bankruptcy between a principal debtor and holders of instruments 
issued by it does not discharge the liability of indorsers, sureties, or 
guarantors upon such instruments, even though they participate in 
the composition proceeding as creditors of the principal debtor and 
accept dividends on the instruments from the maker. Easton Furniture 
Mfg. Co. v. Caminez, 146 App. Div. 486, 131 N. Y. S. 157; Herring- 
ton v. Davitt, 220 N. Y. 162, 115 N. E. 476, 1 A. L. R. 1700. 

Respondent, in accepting the new stock, did not accept it as pay- 
ment or partial payment of its claim. There is no allegation in the 
answer as to the value of the stock. For all that appears, it may not 
have any value. True it is that respondent cannot have payment of 
its claim and also retain the stock. Upon payment by the appellant 
of the judgment, he will be subrogated to the rights of the respondent 
in the stock. No doubt the judgment entered would have so provided 
if it had been requested instead of insisting that the claim had been 
fully paid by force of the order entered by the District Court and 
by the acceptance of the stock. The small payment made by the prin- 
cipal debtor in lieu of a fraction of a share of stock may be disregarded 
under the principle of de minimis. 

The judgment should be affirmed, with costs. 


Judgment affirmed. 
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SALE OF STOCK WITH AGREEMENT TO 
REPURCHASE 





Wright v. Iowa Power & Light Co., Supreme Court of Iowa, 274 
N. W. Rep. 892 





An agent, authorized to sell stock of a corporation, told the 
prospective purchasers that, if they bought any of the stock, they 
could have their money back whenever they asked for it. He had 
an officer of the corporation write a letter to this effect to the prospec- 
tive purchasers. The sale was made and subsequently the price of 
the stock dropped. It was held that it was within the apparent 
scope of the agent’s authority to make the agreement and that it 
could be enforced against the corporation. 


Note. A discussion of this decision and a detailed statement of 
the facts involved will be found on an earlier page. 


Action to recover $1,378, with interest from November 2, 1933, for 
the breach of a contract under which the defendant company, through 
its agent, agreed to repurchase certain shares of preferred stock sold 
plaintiffs in the Iowa Power & Light Company. The case was sub- 
mitted to a jury which returned a verdict for plaintiffs. The court 
overruled appellant’s motions for a directed verdict and a new trial. 
From a judgment on the verdict, appellant appeals. 

Affirmed. 


KINTZINGER, J.—The record shows that at various times between 
January 17, 1929, and September 23, 1930, the defendant, through its 
agent, C. E. Bauman, sold plaintiffs 26 shares of its preferred 6 per 
cent. stock in the Iowa Power & Light Company at $100 per share. 
The record also shows without dispute that said Bauman was an agent 
of the defendant company, duly authorized to sell its stock. Every 
time he sold any of said stock to plaintiffs, he agreed with them that 
the company would repurchase the stock at any time they desired, and 
that they could get their money back within ten days or two weeks 
after it was requested, less $2 per share on all stock turned in within 
one year, $1 per share on all stock turned in within two years, and with- 
out any charge thereafter. The record shows that the stock in question 
belonged to the Iowa Power & Light Company, and that it was there- 
fore selling its own stock. 

The evidence shows without dispute that on November 2, 1933, the 
plaintiffs tendered a return of all the stock purchased by them to the 
appellant company at its office in Des Moines for repurchase in accord- 
ance with the agreement made by defendant’s agent, Bauman. The 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §56. 
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appellant positively declined and refused to repurchase said stock upon 
the alleged ground that the agreement for its repurchase was made with- 
out any authority of the company and that its agents had no power 
or authority to make any such agreement. 

At tiie close of the evidence, defendant made a motion for a directed 
verdict chiefly upon the ground that its agents had no authority to enter 
into such repurchase agreement. This motion was overruled and a 
verdict for the full amount sued for was returned by the jury. De- 
fendant then filed a motion for a new trial upon the same ground, which 
was also overruled. Judgment was then entered on the verdict, and 
defendant appeals. 

The record in this case shows, and appellant concedes, that the only 
proposition raised on this appeal is that the ‘‘record in this case did not 
justify the trial court in submitting to the jury the question of the 
authority, actual or apparent, of the appellant’s agents to bind it to 
the contracts declared upon.’’ 

Appellees are husband and wife, aged 74 and 76 years, respectively, 
residing at Des Moines. Mr. Wright was engaged in repairing violins. 
The record shows that appellees, as a result of newspaper articles ad- 
vertising the sale of the Iowa Power & Light Company’s 6 per cent. 
preferred stock as a safe investment, made inquiries at the company’s 
office in Des Moines regarding such preferred stock. They were advised 
that one of its men would be sent out to see them. The following day, 
one C. E. Bauman called at their home, stating that he was sent there 
by the company. 

The record shows that both Mr. and Mrs. Wright asked Mr. Bauman 
if they could get their money back when they wanted it if they pur- 
chased the stock, and Mr. Bauman told them they could. At Mr. 
Wright’s suggestion for further assurance about the repurchase of the 
stock, Mr. Bauman brought a letter to the Wrights from the Iowa Power 
& Light Company, signed by F. R. Spaulding, its investment representa- 
tive. This letter was addressed to appellee and said: 


‘‘Mr. Bauman has asked us to write you in regard to the market 
we are maintaining for our stock. 

‘We have maintained this market ever since the stock was issued 
and expect to do so indefinitely, making a charge of $2.00 per share for 
the resale of stock held less than a year. During the second year the 
stock is held the charge is $1.00 per share and after that there is no 
charge. 

‘‘The wide distribution of our stock together with the values which 
does not fluctuate, makes it possible for us to do this. . . 

‘‘(Signed] F. R. Spaulding, 
‘‘Investment Representative. ’’ 


The letter was written on one of the company’s official letterheads, 
showing names of its general officers, among which was printed that of 
F. R. Spaulding, as Investment Representative. 
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Appellees purchased 26 shares through appellant’s agent, C. E. 
Bauman, who had been sent to the Wrights by appellant to effect the 
sale. The Wrights paid Mr. Bauman $2,600 in cash for the stock, and 
the money was turned over to the Iowa Power & Light Company by 
its agent. 

The defendant offered no evidence whatever, but in its answer 
alleged that neither its investment representative, Spaulding, nor its 
agent, Bauman, had any authority to enter into the contract for the re- 
purchase of said stock. 

The record shows that the reasonable value of the stock at the time 
it was tendered for repurchase was only $47 per share. Plaintiffs, being 
in need of funds, were compelled to sell their stock at $47 per share, 
and now ask judgment for $53 per share, with interest, as damages for 
a breach of the contract. 

Appellant contends that the evidence fails to show that either 
Spaulding, the investment representative, or its agent, Bauman, who 
sold the stock, had any actual or apparent authority to enter into an 
agreement for the repurchase of the stock in question. 

The record shows without dispute that F. R. Spaulding was the in- 
vestment representative and had general supervision of the sale of all 
stock of the appellant company. It also shows without dispute that 
C. E. Bauman was an agent for the company authorized to sell its stock, 
and that he did sell 26 shares of stock to appellees at par, and that all 
of the money received therefrom was turned over to and received by 
the defendant company. 

The lower court submitted to the jury the question of Bauman’s 
apparent authority to enter into the repurchase agreement made with 
appellees. So the question for determination here is whether or not the 
evidence was insufficient as a matter of law to take that question to 
the jury. 

The instructions of the court placed the burden of proof upon plain- 
tiffs to show that appellant’s agents were acting within the scope of their 
apparent authority in making the repurchase agreement. 

It is conceded that an agent may bind his principal by an act within 
the limits of the apparent scope of his authority; it is also conceded 
that apparent authority is not actual authority, but is such authority 
as the principal holds the agent out to the public as possessing. 

The rule is stated in 2 Corpus Juris 564, as follows: 


‘“Where the third person has ascertained the general character or 
scope of the agency, he is authorized to rely upon the agent having 
such powers as naturally and properly belong to such character, and, 
in the absence of circumstances putting him upon inquiry, is not bound 
to inquire for secret qualifications or limitations to the apparent powers 
of the agent. 

‘“Where the nature and extent of an authority . . . are to be 
determined, . . . orto be implied from the facts and circumstances, 
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the questions as to the nature and extent of the agent’s authority and 
whether the particular act in controversy was within the scope of his 
authority are usually questions of fact for the jury, guided by proper 
instructions from the court, and in such cases it is error to take the 
question from them by nonsuit, instruction, or direction of verdict.’’ 
2 Corpus Juris 962, § 733. 


A corporation must and does necessarily act through an agent or 
representative. This rule is so elementary that it needs no citation of 
authority in support thereof. However, see Johnson v. Land & Inv. 
Co., 168 Iowa 340, 150 N. W. 596. 

It is a well-established rule that as between a principal and third 
parties the principal is bound by the acts of his agent within the limits 
of the apparent scope of his authority. 

In Wisconsin Lumber Co. v. Greene, etc., Tel. Co., 127 Iowa 350, 
loc. cit. 355, 101 N. W. 742, 743, 69 L. R. A. 968, 109 hn. St. Rep. 387, 
this court held that a contract to repurchase stock was good. In that 
ease we said: ‘‘It clearly appears . . . that these officers did in 
fact make the contracts as alleged in the petition, under the seal of the 
corporation, and that the defendant corporation has had and enjoyed 
the benefits of such contracts. This being true, the corporation cannot 
accept and ratify the contracts in so far as they were beneficial to it, 
and repudiate them in so far as they imposed any liability on its part. 
It accepted plaintiffs’ money on the strength of these contracts, and 
cannot, while retaining the same, be heard to say that its officers had 
no authority to make the contracts under which it was received. This 
is hornbook law. . . . The contract being under the seal of the 
corporation, and the signature of the corporation and its officers being 
undenied, it will, of course, be presumed not only that the contract was 
in fact executed, but that its officers had power to make it.’’ 

In Swartz v. Burr, 48 Cal. App. 442, 185 P. 411, 413, the cena 
provided for a repurchase of shares of stock, and the court therein said: 
“If the agreement for the sale of the stock to plaintiff can be con- 
sidered executory, and its consummation dependent on the condition 
precedent that at the expiration of one year plaintiff elects to retain 
it, then the corporation which has received the money and the note, 
with knowledge of the contract, holds them subject to the exercise of 
plaintiff’s option, and must repay the money, and cannot collect the 
note, but must surrender it for cancellation in the event plaintiff decides 
not to retain the stock. It cannot accept the benefits and repudiate the 
obligations. ’’ 

Although a principal may by special limitations restrict the au- 
thority of his agent, and although such restrictions are obligatory be- 
tween the principal and his agent, such limitations are not binding 
upon third parties, and, in the absence of knowledge of such restric- 
tions by them, the principal will be bound to the same extent. as though 
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the restrictions were not made. 2 American Jurisprudence, Agency, 
page 89, and a large number of cases cited under note 1. See, also, 
Restatement of the Law on Agency, § 160. 


“‘The liability of the principal for the acts and contracts of his 
agent is not limited to such acts and contracts of the agent as are ex- 
pressly authorized, necessarily implied from express authority, or other- 
wise actually conferred by implication from the acts and conduct of 
the principal. All such acts and contracts of the agent as are within 
the apparent scope of the authority conferred on him, although no 
actual authority to do such acts or to make such contracts has been 
conferred, are also binding upon the principal.’’ 2 American Juris- 
prudence, Agency, page 82. 


While some cases hold that an agent authorized merely to sell per- 
sonal property does not have the power to bind his principal by an 
agreement to repurchase the property, it is generally held ‘‘however, 
in most cases arising upon such an agreement to repurchase made by 
the agent, the courts, in order to conform with the justice of the situa- 
tion, have granted relief to the purchaser on the theory that the prin- 
cipal, by accepting the purchase money or the proceeds of the sale, 
ratifies the agreement of the agent.’’ 2 American Jurisprudence, 
Agency, 101, § 123. 

Was the evidence in this case sufficient to submit the question of 
appellant’s (defendant company’s) agents’ apparent authority to the 
jury? The record shows that appellees, a man and wife, who had 
already passed their allotted years of life, being desirous of investing 
their funds in safe securities, saw an article advertising ‘‘safe’’ invest- 
ments in a newspaper advertising the sale of Iowa Power & Light Com- 
pany, 6 per cent. preferred stock. In answer to this advertisement, 
they inquired at the general office of the company at Des Moines about 
such preferred 6 per cent. stock as a safe investment for some of their 
available cash. They were told at the general office of the company 
that one of its agents would be sent out to see them. On the following 
day Mr. Bauman, one of the company’s agents, called at their home. 
In their conversation with him on that day, they asked him if they 
could get their money back at any time they wanted it if they pur- 
chased the stock. Mr. Bauman answered that they could, and told 
them that the company would redeem the stock at a cost of $2 per share 
in the first year, $1 per share the second year, and after that there 
would be no charge for the redemption of the stock. 

Mr. Wright told Mr. Bauman that he wanted further assurance from 
the company. Bauman secured a statement in the form of a letter to 
the Wrights and took it to their home. This letter, hereinabove set out, 
was addressed to Mr. Lawrence Wright, and in it he was told that the 
company ‘‘have maintained this market ever since the stock was issued 
and expect to do so indefinitely, making a charge of $2.00 per share 
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for the resale of stock held less than a year. During the second year 
the stock is held the charge is $1.00 per share and after that there is 
no charge. The wide distribution of our stock together with the values 
which does not fluctuate, makes it possible for us to do this.’’ 

The circumstantial evidence offered in this case, tending to show 
that Mr. Bauman was held out by the company with having the ap- 
parent outhority to make the agreement of repurchase entered into by 
him, consisted of (1) newspaper articles advertising the preferred stock 
of the Iowa Power & Light Company as a safe investment; (2) the 
statement of an employee of the company when Mr. Wright answered 
this advertisement that the company would send a man out to his home 
for the purpose of selling the stock; (3) the positive representations of 
Mr. Bauman that, if the Wrights purchased this stock, the company 
would repurchase it at a slight discount; (4) the letter of the invest- 
ment representative, one of the principal officers of the company, as- 
suring Mr. Wright that this stock had always been resold upon the 
terms represented by its agent, Bauman; and (5) the fact that the 
letter contained no statement whatever denying that Mr. Bauman had 
any authority to make the repurchase agreement entered into by him. 
To these old people this letter confirmed the statements made to them by 
Bauman. They understood this letter to mean that their stock would 
be repurchased by the company and at a resale charge of $2 per share 
during the first year, $1 per share the second year, and no charge there- 
after. This letter contained no statement that Bauman had no authority 
to make an agreement to repurchase the stock sold. 

Under this evidence these old people may well have been lulled into 
the belief that Bauman, as the Power & Light Company’s agent, was 
acting within the apparent scope of his authority when he made the 
repurchase agreement with them. The company, through its agent, sold 
them 26 shares of its preferred stock ; it received and enjoyed the benefits 
of the sale made by its agent; and should, therefore, not be permitted 
to repudiate its obligations. 

Appellant did not introduce a word of testimony which might in 
any manner offset the foregoing conclusion. It did not attempt to show 
that its agents had no power to enter into the contract. Having entered 
into the agreement and having received appellees’ money therefor, upon 
condition that it would repurchase the stock, it will not do to hold as a 
matter of law that its agents had no apparent authority to enter into 
the agreement. The receipt of the cash for its stock sold upon the 
agreement to repurchase is a sufficient ratification of the sale. 

While some cases cited by appellant hold that repurchase contract 
entered into by an agent is not binding upon the company unless 
authority for such acts are clearly shown by the evidence, it is our con- 
clusion from the facts in this case that the question of whether or not 





884 THE BANKING LAW JOURNAL 


Bauman was acting within the apparent scope of his authority at the 
time of receiving plaintiff’s money for the stock sold on the repurchase 
agreement was for the jury. 

For the reasons hereinabove set out, it is our conclusion that the 
action of the lower court in submitting this question to the jury was 
correct. The judgment is therefore hereby affirmed. 

Affirmed. 


RIGHTS OF PERSON FINDING MONEY 





Zornes v. Bowen, Supreme Court of Iowa, 274 N. W. Rep. 877 





Money hidden under the floor of a house which is found by a 
child of the tenant, in the absence of evidence as to who is the real 
owner, is ‘‘treasure trove’’ and the finder is entitled to it as against 
everyone except the owner. 


The money in question was found by the eleven year old daugh- 
ter of the tenant of the house, beneath a trap door in one of the 
rooms. The money was contained in three ordinary glass fruit 
jars, the jars being placed in a granite bucket. The total amount 
was $1,183.25; some of the money was in silver and some in cur- 
rency but the most of it was gold coin. The owner of the premises 
at the time the money was found in 1933 was the son-in-law of the 
woman who had purchased the property in 1908. There was no 
evidence, however, to indicate that any member of the owner’s family 
had anything to do with the money. As stated, it was held that 
the money was ‘‘treasure trove’’ and that the little girl who found 
it was entitled to keep it. 


In the October, 1936, issue of fhe ‘‘ Journal,’’ page 854, we pub- 
lished an Ohio decision, Toledo Trust Company v. Simmons, 3 N. E. 
Rep. (2d) 661, holding that a bank employee who finds money on 
the floor of the lobby of the bank is entitled to the money, as against 
the bank, where the real owner of the money is not found. 


This is an action in equity brought by the appellee, as next friend 
of her minor daughter, Ida Mae Zornes, against the appellants, R. J. 
Bowen and Clara L. Bowen, husband and wife, in which action ap- 
pellee seeks to have determined her title and right to possession of cer- 
tain moneys which her minor daughter found buried in the earth under 
the floor of one of the rooms of a house which was owned by the de- 
fendant R. J. Bowen and occupied by the appellee as tenant at the time 
the money was found. Appellee claimed the money as lost property 
under chapter 515 of the 1935 Code (section 12199 et seq.), or under 
the ancient doctrine of treasure trove. The defendants denied that 
the money was ‘‘lost’’ property and claimed ownership and right of 
possession thereto on two grounds: (1) Because the money was found 
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upon the property belonging to R. J. Bowen; and (2) because the money 
was placed in hiding by the former owner of said premises, the parents 
of Mrs. Clara L. Bowen, who, as their only heir, is entitled to the same 
by virtue of the laws relating to inheritance. The trial court found 
that the money was treasure trove, and as against everyone except the 
true owner the finder was entitled to the possession thereof, and en- 
tered decree accordingly, and the defendants have appealed. 

Affirmed. 

Boardman & Cartwright, of Marshalltown, for appellants. 

Roy L. Pell, of Marshalltown, for appellee. 


HAMILTON, C. J.—This case presents a rather novel legal ques- 
tion, and one concerning which our court has had little to say; but 
the law seems to be fairly well settled, both in England and in this 
country, that where money is found under circumstances such as the 
record in this case discloses, the finder is entitled to possession as against 
everyone except the true owner. 


There is no dispute as to the material facts. The money was con- 
cealed beneath the floor of a closet adjacent to a bedroom. It was con- 
tained in three ordinary glass fruit jars, two of which had glass lids, 
and one a zine lid, with rubber bands beneath the lids. These fruit 
jars were placed in an ordinary granite bucket or pail. Within the 
bucket above the jars was a tin lid. This pail was placed in a hole 
dug in the ground beneath the floor of this closet. Over the bucket 
was placed a cement slab. Entrance was gained to this place by means 
of a trap door which had been cut in the floor of the closet. There 
were no hinges on the trap door. : 

Title to this real estate was acquired by Mary C. Seaver in 1908. 
She and her husband lived in this house until they died. Mary Seaver 
died in 1920 and her husband died in 1923, both intestate. They had 
two children—Clara L., who married R. J. Bowen, and another daugh- 
ter, Dora, who married a man by the name of Sullivan. Dora died in 
1927, leaving no children. Later her husband died. R. J. Bowen ac- 
quired title to this property through tax deed in 1923, and was the 
owner of it at the time this money was found. He had leased the prop- 
erty to Etta Zornes, a widow lady, who resided in the premises with 
her father, and her daughter, Ida Mae Zornes. After this action was 
started, Clara L. Bowen died intestate, and R. J. Bowen, her husband, 
was appointed administrator of her estate and substituted party de- 
fendant in her stead. 

This money was found in June, 1933, about a year and a half after 
Mrs. Zornes moved into the property. It seems that the children in the 
neighborhood, including Ida Mae Zornes, were in the habit of hiding 
in this closet as they went about their play, and finally discovered this 
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place in the floor where the boards were sawed in two, and pried up 
the same. The floor was up off the ground several inches, leaving room 
for the children to crawl in and hide under this trap door. This little 
eleven year old girl discovered this hold in which this bucket was con- 
cealed, and in digging around found the cement slab and removed it, 
discovered this old granite pail that the rust had eaten full of holes, 
and these jars wrapped in cloth. They had been there so long that 
when exposed to the air the cloth crumbled to pieces. She took the 
jars to her grandfather, who for a time placed them in a bureau drawer, 
and after consulting with a Mr. Rhodes, the money was taken to the 
Fidelity Savings Bank, which bank sent the paper money to Washing- 
ton, D. C., for identification and redemption. The gold and silver coins 
which constituted the bulk of the find were put in a safety deposit box. 
The money was counted by the county auditor of the county in the 
presence of the banker, Mr. Rhodes, and the appellee and her attorney. 
Strange as it may seem, when this money passed through so many 
hands, no one saw fit to make any record of the dates upon the coins. 
Some of the paper money was so badly molded and decayed that the 
government was unable to identify its denominations and hence it was 
not redeemable. There was an inventory made of the contents of the 
jars, and the money consisted of $140 in silver dollars, $16.50 in 50-cent 
pieces, $4.75 in 25-cent pieces, $165 in $5 gold pieces, $340 in $10 gold 
pieces, $440 in $20 gold pieces, $13 in $1 currency, $4 in $2 currency, 
$50 in $5 currency, and one $10 bill, making a total of $1,183.25. Im- 
mediately below this list of figures contained in this inventory is this 
statement: ‘‘($10.00 bill dated 1921 signed by Faweett Nevada).’’ 
Just who Fawcett may be, or when this statement was made, or to 
what particular $10 it relates, the record is silent. We are unable to 
see how we are to give this statement any weight whatever as evidence. 
The provisions of chapter 515, Code 1935, relating to lost property, 
were duly carried out, and there is no question raised that, if this 
money was lost property or money within the meaning of said chapter, 
the statutory provisions were not duly and legally complied with. 
There is absolutely no evidence in the record as to who made the 
trap door in this floor. There is no evidence as to who placed the 
money in this hiding place. It appears from this record that Mary 
Seaver and her husband were poor; that he was a common laboring 
man; that he was unable to earn sufficient money to pay the living 
expenses of his family and his taxes and other extraordinary expendi- 
tures, such as paving tax, ete. The record also discloses that the daugh- 
ter, Dora Sullivan, and her husband lived in a part of this house which 
included the bedroom off which was this closet where the trap door 
was discovered. The record also shows that Dora Sullivan’s husband 
never worked. There is some inkling in the record that possibly he 
was a beggar. R. J. Bowen was a man who for several years made good 
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money and was generous enough to look after his father-in-law and 
mother-in-law. For a number of years prior to their death he fur- 
nished them money with which to pay the taxes and paving assess- 
ments. He put Dora on a monthly allowance of $25 and paid her 
in all a sum of $2,100. Not only this, but he paid the burial expenses 
of all three of them and later paid the burial expenses of Dora’s hus- 
band. Mrs. Seaver became insane prior to her death. Mr. Seaver after 
his wife’s death continued to reside in this house with his daughter, 
Dora, until he passed away at a ripe old age in 1923, having become 
quite feeble for some time prior to his death. Bowen looked after 
Dora’s affairs after her death and in searching through the house found 
$300 concealed in an old pocketbook in a garment hanging on the wall 
in this closet. Defendant admits that this $300 belonged to Dora. 
There is some reference in the record by Mr. Bowen that neither Mr. 
or Mrs. Seaver ever deposited money in the banks. It is also claimed 
that Mrs. Seaver inherited some money from an estate in 1891. The 
statement is also made by Bowen that they wore belts in which they 
concealed gold coin. This statement is hardly reconcilable with the rest 
of the testimony. 

It was the finding of the trial court ‘‘that the money unearthed by 
the minor Ida Mae Zornes is treasure trove; that the old law of treasure 
trove is not merged in the statutory law of chapter 515, 1935 Code of 
Iowa; that the claim of R. J. Bowen and R. J. Bowen as Administrator 
of the estate of Clara L. Bowen as to ownership of the money is not 
satisfactorily proven and is disallowed; that the right to the possession 
of said money, on the issues herein joined, should be established in the 
finder Ida Mae Zornes; that a guardian should be appointed for said 
minor and the money turned over to said guardian.’’ Costs of the 
proceeding were taxed against the fund of money. From this order 
the plaintiff has not appealed. The result of this order is to leave the 
money in the possession of the finder as against everyone except the 
true owner. This, we think, as heretofore stated, is in accord with 
the great weight of authority. 

We do not deem is expedient to enter into a historical discussion 
of this ancient doctrine of treasure trove, as this has been undertaken 
many times by the courts in other jurisdictions, and those interested 
are referred to the case of Weeks v. Hackett, decided in June, 1908, 
by the Supreme Court of the State of Maine, and reported in 104 Me. 
264, 71 A. 858, 19 L. R. A. (N. 8.) 1201, 129 Am. St. Rep. 390, 15 
Ann. Cas. 1156; Danielson v. Roberts, 44 Or. 108, 74 P. 913, 65 L. R. A. 
526, 102 Am. St. Rep. 627, where the matter is fully discussed and 
the authorities, both in this country and in England, are reviewed, 
which amply support the decision of the trial court. 

The case is accordingly affirmed. 
Affirmed. 
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DUTY TO NOTIFY BANK AS TO FORGED 
INDORSEMENT 





National Production Co. v. Guardian National Bank of Commerce of 
Detroit, Supreme Court of Michigan, 274 N. W. Rep. 774 





A bank which cashes a check payable to a corporation upon the 
wrongful indorsement of an officer of the corporation is liable to 
the corporation for the amount. But the corporation must notify 
the bank promptly upon discovering the fraud. A delay of two 
years in giving notice will prevent recovery by the corporation even 
though the bank was negligent in cashing the check. The bank is 
entitled to prompt notice to enable it to protect itself by proceed- 
ing against the guilty party. 


The plaintiff corporation apparently had two principal stock- 
holders, Barker, who held 615 shares and Quart, the treasurer, who 
held 125 shares. The two decided to ‘‘take a fling’’ in the stock 
market. Their operations proved unsuccessful and, within a short 
time, Quart lost a substantial sum of money. So he took checks pay- 
able to the corporation, indorsed them and cashed them and used 
the proceeds to protect his brokerage accounts; and the bank which 
cashed the checks would have been liable had it not been for the 
corporation’s delay in giving notice to the bank. 


Action in assumpsit by the National Production Company, a Michi- 
gan corporation, assignee of the National Production Company, a for- 
mer Michigan corporation, and its stockholders P. P. Barker and others, 
and assignee of the Ford Motor Company, against the Guardian Na- 
tional Bank of Commerce of Detroit and another. Judgment for de- 
fendants, and plaintiff appeals. 

Affirmed. 

Lucking, Van Auken & Sprague, of Detroit, for appellant. 

Robert S. Marx, of Detroit, Carl Runge, of Cincinnati, Ohio, and 
Henry F. Massnick, of Detroit, for appellee First Nat. Bank of De- 
troit. 

Hill, Hamblen, Essery and Lewis, of Detroit (William H. Ganse, of 
Detroit, of counsel), for appellee Guardian Nat. Bank of Commerce of 
Detroit. 


POTTER, J.—Plaintiff sued defendants in assumpsit, demanding 
judgment against each of them in the sum of $100,000, with interest. 
From a verdict for defendants directed by the court, plaintiff appeals. 

Leonard A. Quart became associated with the National Production 
Company, a Michigan corporation, in 1919. The National Production 
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Company was engaged in the manufacture of tools and dies in Detroit, 
and Quart was secretary-treasurer, office manager and sales manager, 
and handled the financial business and affairs of the company, signed 
its checks, made its deposits in the bank, and had charge of such books 
and records as the company kept: Paul P. Batker-owned 615 shares 
of the capital stock and 21 shares of the ‘stock were issued and out- 
standing in the name of: Quart. A resolutior, “passed - September 4, 
1928, gave Quart 100 additional shares of stock ° as payment for his 
faithful’services to the company. Subsequent company statements and 
reports indicate Quart was thereafter treated as the owner of 125 
shares of stock. The company had about 50 accounts. The principal ones 
were with Ford Motor Company, Chrysler Motor Company, Graham- 
Paige Motor Car Company, Chevrolet, Packard Motor Car Company, 
and Dodge Brothers. The company’s business prospered, and in 1926 
it erected a modern manufacturing plant and put it in operation. The 
records of the company consisted largely of pay-roll sheets, invoices 
of goods purchased, and copies of invoices of goods sold. The accounts 
of the National Production Company were not audited and it had, up 
to 1928 or 1929, never checked its bank statements. Quart, who was 
in charge of the accounting, made duplicate deposit slips of deposits 
in the bank. 

The company made money. No dividends were declared. The pro- 
ceeds were split between Barker and Quart. Between October 6, 1928, 
and February 15, 1929, to illustrate, Barker withdrew from the com- 
pany $97,237.27 and Quart withdrew from the company $57,353.32. 

The company permitted its corporate charter to expire and did busi- 
ness as a partnership. Barker and Quart called themselves copartners 
and made statements as a copartnership to the bank, and as copartners 
did business as the National Production Company. 


In 1928, Barker and Quart concluded to ‘‘take a fling’’ in the stock 
market and Quart drew a check on the company account for $10,000 
to W. E. Hutton & Co., stockbrokers, and opened an account in his own 
name. There was another account opened with Otis & Co. It appar- 
ently was an unpropitious time to gamble in the stock market, and 
Quart succeeded in losing a substantial sum of money within a short 
time. November 23, 1928, both brokers’ accounts being short, Quart 
purchased two checks, one payable to W. E. Hutton & Co. for $22,000 
and one payable to Otis & Co. for $22,000. He purchased these checks 
by taking that of the Ford Motor Company, payable to the National 
Production Company, in the sum of $49,737.34, which check was in- 
dorsed by Quart, ‘‘ National Production Company, L. A. Quart, Treas.’’ 
$5,737.34, the balance, was deposited to the credit of the company in 
the Peninsular State Bank. October 24, 1929, the accounts with the 
brokers being again short, and the National Production Company hav- 
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ing a check of $35,236.53, Quart indorsed this check as before and with 
the proceeds bought two checks of $10,000 each, one to Hutton & Co. 
and the other to Otis & Co., and the balance of this check in the sum 
of $15,236.53 was deposited ta.the credit of the National Production 
Company in the Penitjsular State Bank. 

It is claimed by. plaintiff .Quart’s speculations in the stock market 
were made ‘without: its knowledge, consent, and approval. All of the 
alleged irregularities on the part of Quart were discovered in the sum- 
mer of 1930. It: was not: until Uctober 6, 1932, plaintiff notified the 
First Wayne National Bank, assignee of the Peninsular State Bank, 
of Detroit, which had cashed the checks on Quart’s indorsement, of 
the irregularities in connection with the deposits in the commercial 
account of the National Production Company, or called its attention 
to the handling of the Ford Motor Company checks above referred to. 
It then presented a claim against the bank for approximately $115,000. 
This claim was not paid and plaintiff instituted suit. 

A multiplicity of questions of practice and procedure and of sub- 
stantive law are raised in the voluminous record and exhaustive briefs 
of counsel and on oral argument. 

If plaintiff had a right to go to the jury, the trial court was wrong. 
In considering the testimony, it must be considered most favorably to 
plaintiff, for the direction of a verdict is warranted only if, as a matter 
of law, plaintiff may not recover. Appellant (plaintiff company) says 
ten questions are involved, and appellees present eleven other questions 
which they say are involved. In the disposition of this case, we may 
concede that Quart wrongfully indorsed the checks in question belong- 
ing to plaintiff and misappropriated a part of the proceeds thereof, 
and that the bank was negligent in cashing such checks under the cir- 
cumstances and was liable for the proceeds thereof. Still, plaintiff 
cannot recover, and equitably ought not to recover. The checks were 
cashed in 1928 and 1929. In 1930, an audit of the books of the National 
Production Company was had and the alleged misappropriations of 
Quart discovered. Had the bank been properly notified that plaintiff 
intended to seek to hold it liable, it might have saved itself from serious 
loss. But the bank was not notified until 1932, and in the meantime 
plaintiff had recovered from Quart a large amount of property and 
Quart had, by surrendering such property to plaintiff, thereby rendered 
himself financially irresponsible. Notice to the bank must have been 
given without unreasonable delay after knowledge of Quart’s defalca- 
tions. This was not done. Plaintiff could have spoken, it was its duty 
to speak, and it failed to speak. Plaintiff endeavored to collect, and did 
collect, from Quart a considerable portion of the amount claimed by 
plaintiff to have been misappropriated by him. As said in Brown v. 
People’s National Bank, 170 Mich. 416, 136 N. W. 506, 509, 40 L. R. A. 
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(N. S.) 657: ‘‘We are agreed that an equitable estoppel arises in this 
case by reason of plaintiff’s failure to give notice of the fraud to 
defendant within a reasonable time after it was known to her, or to her 
authorized agent; and therefore the loss must remain where the chance 
of business has placed it.’’ 

So, in this ease, we are agreed plaintiff is estopped by reason of its 
failure to give notice of Quart’s alleged fraud to the bank within a 
reasonable time after it was known to it; and, therefore, the loss which 
plaintiff suffered, if any, must remain where the chance of business has 
placed it. We express no opinion upon the other questions raised. 
Judgment of the trial court is affirmed, with costs. 


STATUTORY LIABILITY OF STATE BANK 
STOCKHOLDER 





Schwartz v. Broadway Trust & Savings Bank of Aurora, Appellate 
Court of Illinois, 10 N. E. Rep. (2d) 147 





The liability of a stockholder in a defunct state bank for the 
bank’s debts is measured by the unsatisfied debts which accrued 
during the period of his stock ownership. If other stockholders, 
owning stock during that same period, have paid in an amount equal 
to the unsatisfied debts accruing during that period, then the stock- 
holder, who has paid nothing on account of his liability, is under 
no liability to the bank’s creditors. 


Suit by Henry F. Schwartz and others against the Broadway Trust 
& Savings Bank of Aurora and others. Decree for plaintiffs, and de- 
fendants appeal. Transferred [7 N. E. (2d) 850] from the Supreme 
Court. 

Reversed and remanded. 

Harry C. Hanson, of Geneva, and Alschuler, Putnam & Johnson 
and Edward F. Streit, all of Aurora, for appellants. 

Little & Latham, of Auora, and Seyfarth & Atwood and Leonard & 
Leonard, all of Chicago, for appellees. 


WOLFE, J.—Henry F. Schwartz and others brought a representa- 
tive suit in the circuit court of Kane County in behalf of themselves 
and other creditors of the Broadway Trust & Savings Bank of Aurora, 
against the defendants and other stockholders of said bank, to enforce 
the constitutional liability of said stockholders. 

Oscar Nelson, one of the defendants, filed an answer to the original 
bill of complaint, to which the plaintiff filed a replication. The case 
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was heard before the court, without a jury. He found the issues in 
favor of the plaintiff, and that Oscar Nelson was the owner of 70 shares 
of capital stock of said bank, and that there were creditors of the bank 
in excess of $7,000 at the time he owned such stock. He entered a 
decree ordering Oscar Nelson to pay the sum of $7,000 to satisfy his 
liability as such stockholder. From this decree, an appeal to the Su- 
preme Court was perfected. The case was transferred to this court by 
the Supreme Court, and the opinion is found in Burket v. Reliance 
Bank & Trust Co., 366 Ill. 98, 7 N. E. ((2d) 850. 

No evidence was heard by the trial court concerning the liability of 
Oscar Nelson, but the following stipulation was entered into between 
the parties: ‘‘Stipulation filed November 5, 1936, by and between com- 
plainants and the defendant, Oscar Nelson, by Seyfarth and Leonard 
and Little and Latham, solicitors for the complainants and Harry C. 
Hanson and Alschuler, Putnam, and Johnson, solicitors for the defend- 
ant Osear Nelson, as follows: 


‘*It is hereby stipulated and agreed by and between the Complainants 
in the above entitled cause, and the defendant, Oscar Nelson, by their 
respective counsel that the record in this case shows the following: 

‘*1. That the books and records of the Broadway Trust and Savings 
Bank of Aurora show that liabilities of said Bank in the amount of 
$41,684.75 accrued to the creditors of said Bank in the period beginning 
October 29, 1927, and ending November 18th, 1927, and remained un- 
satisfied at the suspension of business on June 30, 1932, and that similar 
liabilities in the amount of $6,395.56 accrued to said creditors in the 
period from November 18th, 1927, to March 20, 1928. 

‘*2. That claims of creditors in the aggregate amount of $11,249.95, 
which were shown as liabilities on the books and records of said Bank 
and were included in liabilities of $48,080.31, which accrued io creditors 
while Oscar Nelson held stock in said Bank, were disallowed as claims 
by the Auditor of Public Accounts of the State of Illinois, and by the 
Cireuit Court of Kane County, Illinois, in proceedings to dissolve the 
said banking corporation. 

‘*3. That persons who held shares of the capital stock in said Bank 
during the same periods that Oscar Nelson owned and held shares of 
stock therein have heretofore paid to the Receiver herein amounts ag- 
gregating in excess of $37,000.00, in full or partial satisfaction of the 
constitutional superadded liability of each individual person making 
such payment by reason of the ownership of stock during the same 
periods that Oscar Nelson owned and held stock therein. 

**4. That Complainants, by their counsel, objected to the introduc- 
tion of evidence concerning the (1) disallowance of claims above de- 
scribed in Paragraph 2, and (2) payments of liability by stockholders 
other than Oscar Nelson, above described in Paragraph 3. 

**5. That Osear Nelson has not paid anything on account of his 
liability as a stockholder in the Broadway Trust and Savings Bank 
of Aurora.”’ 


The Supreme Court, in passing upon the merits of this case, say: 
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‘“‘The defendant stockholders of the Reliance Bank & Trust Com- 
pany contend that other stockholders of said company, who held stock 
therein contemporaneously with them and for the same period of time, 
paid to the receiver appointed in the creditor’s suit sums aggregating 
more than the amount of unsatisfied liabilities of the Reliance Bank & 
Trust Company to its creditors which accrued during such period of 
time, and that such payments discharged the defendant stockholders 
from further liability to the creditors of said Reliance Bank and Trust 
Company. The same legal contention is made in cause No. 24053. 

‘*Both sides agree to the principle that a stockholder’s liability in 
a defunct state bank is measured by the unsatisfied liabilities which 
accrued during the period of stock ownership, subject to the limitation 
that the stockholder’s liability shall not exceed the par value of the 
stock held by him. In ascertaining the liability of an individual stock- 
holder, the court in which the representative suit is pending must ascer- 
tain two primary facts: First, the aggregate amount of liabilities which 
accrued while the stockholder held his stock; and, second, the par value 
of the shares of stock so held by him. Without the existence of un- 
satisfied claims, which accrued while he remained a stockholder, he is 
under no liability to the bank’s creditors at all. If there be unsatisfied 
claims against the bank, which accrued while he was a stockholder, 
then, at most, he can be held for no sum in excess of the par value of 
his stock. If a group of contemporaneous stockholders pay to the re- 
ceiver in the creditor’s suit a sum equal to all of the liabilities incurred 
during the contemporaneous ownership, their liabilities are satisfied, 
and there is no warrant of law to compel that group to pay to the re- 
ceiver, for the benefit of creditors, a sum greater than the aggregate of 
liabilities incurred by the bank while that group were the stockholders. 
These principles have been firmly established by the decisions of this 
court in Golden v. Cervenka, 278 Ill. 409, 116 N. E. 273; Sanders v. 
Merchants’ State Bank, 349 Ill. 547, 182 N. E. 897; Leonard v. Bye, 
361 Ill. 185, 197 N. E. 546, 101 A. L. R. 569; Heine v. Degen, 362 Ill. 
357, 199 N. E. 832, and Comstock v. Morgan Park Trust & Savings 
Bank, 363 Ill. 341, 2 N. E. (2d) 311.’’ 


The appellant and appellee differ materially upon the construction 
to be given to the stipulation, but it seems to us that it is clear and not 
ambiguous. The stipulation states that during the time that Oscar 
Nelson, the defendant, owned shares of stock in said bank, that there 
was a liability to the amount of $48,080.31, and that of this amount, 
$11,249.95 had been disallowed as claims against the bank, by the circuit 
eourt of Kane County. This left a net liability of $36,830.36. It is 
stipulated that the other stockholders owning stock during the same 
period as Oscar Nelson had paid in an amount in excess of $37,000. 
This is more than the total liability of the stockholders, due the creditors 
of the bank, for the period that the defendant, Nelson, owned stock in 
the bank. 

It is our conclusion that the stipulation shows that for the period 
that the defendant, Oscar Nelson, owned stock in said bank, there has 
been paid an amount in excess of the claims which accrued while he was 
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such stockholder, and that he is now under no liability to the bank’s 
creditors. 


The judgment of the circuit court of Kane County is hereby re- 
versed, and the cause remanded. 
Reversed and remanded. 


STOCKHOLDER LIABLE FOR ASSESSMENT 
EVEN AFTER MAKING GIFT OF STOCK 





Friede v. Mackey, Supreme Judicial Court of Massachusetts, 10 N. E. 
Rep. (2d) 102 





The owner of shares of stock in a joint stock land bank indorsed 
the certificate and delivered it to his daughter as a gift. The cer- 
tificate was never sent to the bank for transfer from the name of 
the owner to that of his daughter. It was held that the owner 
remained liable for an assessment on his stock when the bank went 
into receivership several years later. 


Action of contract in the superior court by Ervin J. Friede, re- 
ceiver, against James P. Mackey. Judgment for plaintiff in the sum of 
$1,105.60 was ordered by Fosdick, J., and the defendant saved ex- 
ceptions. 

Exceptions overruled. 

T. Hunt and J. E. Hartnett, Jr., both of Boston, for plaintiff. 

F. M. Carroll, of Boston, for defendant. 


LUMMUS, J.—This is an action of contract by the receiver of the 
Southern Minnesota Joint Stock Land Bank of Minneapolis against an 
alleged stockholder in that bank, to recover an assessment. The general 
right to recover that assessment from stockholders here was established 
in Friede v. Sprout (Mass.) 2 N. E. (2d) 549. The plaintiff filed an 
affidavit of no defence, under St. 1929, ec. 172, § 1, G. L. (Ter. Ed.) 
e. 231, §59B. Norwood Morris Plan Co. v. MeCarthy (Mass.) 4 N. E. 
(2d) 450, 107 A. L. R. 1215. In a counter affidavit the defendant 
showed that a number of years before the proceedings which led to the 
assessment, he had indorsed his certificate of stock to his daughter and 
had delivered it to her as a gift. The stock was never transferred from 
the name of the defendant on the books of the corporation, nor was the 
certificate ever sent to the corporation for transfer. No dividend has 
since been received, and the defendant has never since taken any action 
as a stockholder. The judge, holding that these facts constituted no 
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defence, ordered judgment for the plaintiff under the statute cited. 
The defendant excepted. 

The relevant statute is printed in a note to Friede v. Sprout ( Mass.) 
2 N. E. (2d) 549. It fastens liability upon ‘‘shareholders,’’ without 
further description. In that respect it is like our own statute as to 
trust companies (G. L. [Ter. Ed.] ¢. 172, § 24), and the national 
banking act (U.S. C., title 12, §§ 52, 63, 64 [12 U.S. C. A. §§ 52, 63, 
64]), which impose liability upon ‘‘stockholders’’ or ‘‘shareholders.’’ 
In Commissioner of Bank v. Waltham Trust Co. (Mass.) 199 N. E. 
303, 305, this court said, ‘‘The fact that stock stands on the books of 
the trust company in the name of a person is prima facie evidence that 
such person is the owner thereof and the burden of proving that he is 
not rests upon him. . . . And an individual once the owner of stock 
of a trust company and registered as such on its books cannot escape the 
stockholders’ liability incident to ownership of such stock without show- 
ing that before the significant date he transferred ownership thereof 
to someone else . . . and performed the duty incumbent on him of 
securing the transfer of such stock on the books of the trust company 
or at least of doing all he could ‘to divest himself of the indicia of title’ 
thereto.’’ In Coyle v. Taunton Safe Deposit & Trust Co., 216 Mass. 
156, 159, 163, 103 N. E. 288, it appeared that the defendant White had 
sold his stock before the significant date, but that ‘‘the trust company 
never was notified of the sale nor was any new certificate ever called 
for or issued to the purchaser, and that the books of the trust company 
at the time of the hearing showed him to be the owner of twelve shares 
of stock.’’ ‘The ruling that ‘‘upon these facts the sale of stock did not 
relieve this defendant from liability’’ was held ‘‘correct.’’ 

Similar rulings have been made under the national banking act. 
In Matteson v. Dent, 176 U. S. 521, 530, 20 S. Ct. 419, 423, 44 L. Ed. 
571, the rule was stated as follows: ‘‘The legal owner . . . remains 
liable for an assessment so long as the stock is allowed to stand in his 
name on the books, and, consequently, . . . although the registered 
owner may have made a transfer to another person, unless it has been 
accompanied by a transfer on the books of registry of the association, 
such registered owner remains liable.’’ See, also, Apsey v. Whitte- 
more, 199 Mass. 65, 69, 70, 85 N. E. 91, affirmed sub nom. Apsey v. 
Kimball, 221 U. S. 514, 31S. Ct. 695, 55 L. Ed. 834; Superintendent of 
Banks of the State of New York v. Moors (Mass.) 2 N. E. (2d) 553; 
Young v. Florida, 65 App. D. C. 141, 81 F. (2d) 275, 104 A. L. R. 634. 
We need not consider just what unsuccessful effort by an assignor of 
corporate stock to cause the transfer to be recorded on the corporate 
books would relieve him of liability as a stockholder for a subsequent 
assessment. In the present case, so far as appears, no effort whatever 
was made. 

Exceptions overruled. 
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CONSTRUCTION OF NOTE AS TO MATURITY— 
STATUTE OF LIMITATIONS 





Trigg v. Arnott, California District Court of Appeal, Fourth District, 
71 Pac. Rep. (2d) 330 





The first paragraph of a note indicated that it was payable on 
demand. The second paragraph provided for payment in monthly 
installments and contained an acceleration clause. It was held that 
the note should be construed as one payable in installments. 

A note payable in installments is barred as to all installments 
due and unpaid for more than four years under the California 
statute of limitations. 


Action by D. Trigg against Bessie Rountree Arnott, as executrix of 
the estate of John G. MacDonnell, deceased, and others. Judgment for 
defendants, and plaintiff appeals. 

Reversed with directions. 

Liggett & Liggett, of San Diego, and 8S. L. Fendel, of San Francisco, 
for appellant. 

Richmond Jackson, of San Diego, for respondent M. C. MacDonnell. 


JENNINGS, J.—On November 16, 1935, plaintiff instituted this 
action against the defendants to recover the sum of $1,857.29 principal 
and interest and $125 attorney’s fee upon a promissory note. The 
answer of the defendant M. C. MacDonnell set up the defense that the 
cause of action alleged in the complaint was barred as to her by the 
statute of limitations—subdivision 1 of section 337 of the Code of Civil 
Procedure (as amended by St. 1935, p. 1740). Trial of the action re- 
sulted in the entry of a judgment in favor of the above-mentioned 
defendant. The basis of the judgment is a finding made by the trial 
court sustaining the defense of the statute of limitations. From this 
judgment, plaintiff appeals. 

The complaint alleged that the note was executed by John G. Mac- 
Donnell, who died on May 25, 1935, and whose estate is being admin- 
istered by the defendant Bessie Rountree Arnott. The instrument was 
admitted in evidence during the trial and is in the following language: 


‘‘Waialua, March 5, 1931 
‘‘On demand after date, for value received, I promise to pay to 
The Bank of Hawaii, Ltd., or order, at its office in the above place, 
Eighteen Hundred & 00/100 Dollars ($1800.00) with interest thereon 
from date until fully paid, at 8% per annum net above taxes payable 
monthly. 


NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§767, 1298. 
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‘It is also conditioned that monthly installments shall be paid in 
sums of not less than $100.00 each, on the 5th day of April, 1931, and 
on the same date in each and every month thereafter, to be applied on 
principal. 

‘*Principal and interest payable in U. 8. Gold Coin or equivalent. 
In case of default in any payment of interest or principal the entire 
debt shall immediately become due and payable at the option of the 
holder hereof. Should any suit for collection be instituted the under- 
signed shall also pay the costs of collection including a reasonable at- 
torney’s fee. 

‘*TSigned] John G. MacDonnell. 

‘‘The undersigned as endorsers jointly and severally hereby agree 
to all the terms of all obligations entered into by the maker hereof in 
this instrument, hereby waiving presentment, demand of payment, pro- 
test, notice of nonpayment and of substitution or change of securities, 
and consent to the extension hereof without notice. 


‘*(Signed] M. C. MacDonnell. 
‘‘(Signed] Mrs. Margaret Crane.”’ 


It is apparent that if the note is simply a demand note, the trial 
court’s finding that the cause of action based thereon is barred by the 
statute of limitations is correct and the judgment must be affirmed. 
O’Neil v. Magner, 81 Cal. 631, 22 P. 876, 15 Am. St. Rep. 88; Clunin 
v. First Federal Trust Co., 189 Cal. 248, 207 P. 1009. It is our con- 
clusion, however, that a proper construction of the language of the in- 
strument indicates that it is not simply a note payable on demand. A 
promissory note is a contract in writing and in the event of an am- 
biguity appearing on its face is to be construed as any other written 
contract. The instrument under consideration presents a patent am- 
biguity, since, although the first paragraph indicates that it is payable 
on demand, the second paragraph clearly states that ‘‘it is also condi- 
tioned’’ that the principal sum mentioned in the note shall be paid in 
monthly installments ‘‘of not less than $100.00 each,’’ such monthly 
payments to begin on April 5, 1931, and to be made on the correspond- 
ing date of each and every month thereafter. The third paragraph 
contains an acceleration clause providing that ‘‘in case of default 
in any payment of interest and principal the entire debt shall im- 
mediately become due and payable at the option of the holder 
thereof.’’ Taking the note in its entirety, it is clear that the in- 
strument is one which is payable in specified monthly installments 
and that only in case of a default in such payments shall it be con- 
sidered a demand note. Bank of America Nat. Trust & Savings 
Ass’n v. Schumacher, 6 Cal. App. (2d) 651, 45 P. (2d) 239. This 
conclusion is fortified by the practical construction which the parties 
to the contract themselves placed upon the language of the instru- 
ment since the note itself shows on its back that four monthly in- 
stallments of $100 each were paid during the months of April, May, 
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June, and July, 1931, and were duly credited on the principal of 
the note by the holder. 

Having arrived at the conclusion that the instrument which 
formed the basis of appellant’s cause of action is not a simple de- 
mand note, it becomes necessary to consider the nature and legal 
effect of the acceleration clause contained within the third para- 
graph of the note. As above noted, this clause provides that in the 
event of a default in any payment of interest or principal, the entire 
debt shall immediately become due and payable ‘‘at the option of the 
holder hereof.’’ The very language of this provision indicates that it 
was not the intention of the parties to the instrument that the accelera- 
tion clause should be self-operative, rendering the full amount of the 
note immediately due upon default in the payment of interest or of 
one of the monthly installments of principal without any affirmative 
action on the part of the holder of the note. On the contrary, the 
presence of the words ‘‘at the option of the holder’’ makes it evident 
that in case of default the holder should have the right to elect whether 
or not he would declare the entire sum represented by the note to be 
due immediately. It is settled in California that the pres- 
ence in a promissory note of a positive nonoptional accelera- 
tion clause does not have a self-operative effect so that the statute 
of limitations begins to run immediately upon the happening of a de- 
fault in a payment which the note specifies shall be made on a desig- 
nated date. Belloc v. Davis, 38 Cal. 242; California Sav., ete., Soe. v. 
Culver, 127 Cal. 107, 59 P. 292; Congregational Church Bldg. Soe. v. 
Osborn, 153, Cal. 197, 94 P. 881; Andrews v. Zook, 125 Cal. App. 19, 
13 P. (2d) 518. It is obvious that an acceleration clause which is 
optional in character cannot be regarded as self-operative since the 
parties to the contract have expressly and unequivocally conferred upon 
the holder of the instrument the right to elect whether or not he will 
exact the penalty which is exclusively for his benefit. Without some 
affirmative action on the part of the holder of a note containing an 
optional acceleration clause, the statute of limitations is not set in 
motion for the theory of the statute is that a creditor has the full statu- 
tory period, whatever that may be, on any day of which he may of: his 
own volition commence an action. Hoff v. Funkenstein, 54 Cal. 233, 
235; Barclay v. Blackinton 127 Cal. 189, 193, 59 P. 834; Union Collec- 
tion Co. v. Soule, 141 Cal. 99, 100, 74 P. 549; Bogart v. George K. Porter 
Co., 193 Cal. 197, 208, 223 P. 959, 31 A. L. R. 1045; People v. California 
S. Deposit Co., 41 Cal. App. 727, 730, 183 P. 289; Hinkel v. Crowson, 
83 Cal. App. 87, 95, 256 P. 479. 

Since the note on which the present action was based was by its 
terms payable in monthly installments and it was also provided therein 
that interest on the principal amount of the note should be paid monthly, 
it follows that the cause of action was barred as to all installments of 
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principal and interest which had become due more than four years prior 
to November 16, 1935, the date on which the action was instituted. 
Bissell v. Forbes, 1 Cal. App. 606, 82 P. 698; Vatcher v. Grier, 50 Cal. 
App. 39, 41, 195 P. 75. The undisputed evidence showed that on No- 
vember 16, 1931, four installments of $100 each on account of principal 
were past due and that no interest which became due after September 1, 
1931, had been paid. As to the interest which was due and unpaid on 
November 16, 1931, and the four monthly installments of principal 
which became due on August 5, September 5, October 5, and November 
5, 1931, the above-mentioned statute of limitations was a good defense. 
As to the remaining $1,000 of the principal of the note and interest 
which became due thereon after November 16,-1931, the action was not 
barred and appellant was entitled to recover such amounts together with 
such sum as the court should find to be reasonable as an attorney’s fee 
in the action. 

The judgment is accordingly reversed. On the going down of the 
remittitur herein, the trial court is directed to correct its findings and 
to enter judgment in conformity with the views herein expressed, in- 
cluding such amount as the court shall determine to be a reasonable 
attorney’s fee. Appellant shall recover his costs of appeal. 


BANK, AS TRUSTEE, PURCHASING SECURI- 
TIES FROM ITS COMMERCIAL DEPARTMENT 





Barker v. First National Bank of Birmingham, United States District 
Court, N. D. Ala., 20 Fed. Supp. 185 





A bank, acting as trustee of a living trust, transferred to its 
trust department mortgages held by its commercial department, in 
which the trust company was named as mortgagee. The trust de- 
partment then issued participations in the mortgages to the bank 
as trustee for the plaintiff, the creator of the living trust. The 
mortgages depreciated in value. It was held that the trustee should 
be surcharged with the amount invested plus interest on the ground 
that it was a breach of trust for the trustee to purchase securities 
for its trusts from its banking department. 

It is a breach of trust for a bank, acting as trustee of a living 
trust, to carry in its individual name the title to mortgages from 
which it issues participations to trusts in which it is named as 
trustee. The breach is, however, merely technical and, if the trus- 
tee acts in good faith and the carrying of the mortgages in its in- 
dividual name does not, of itself, cause a loss, the trustee will not 





NOTE —For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §§469, 476. 
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be liable for a subsequent depreciation in the value of the invest- 
ment. 


It is a breach of trust for a bank, acting as trustee for two 
different trusts, to transfer mortgage participations from one trust 
to the other, but no penalty will be imposed on the trustee if it is 
able to show definitely that it acted in good faith in making the 
sales from one trust to the other and that the sales were fair and 
not otherwise improper. 


The trustee in this case was a national bank having a commer- 
cial and a trust department. It kept separate books for the trust 
department and had deposited bonds with the proper authorities 
to secure funds held by it as trustee, as required by law. At the 
suggestions of the trust department, the commercial department 
made two mortgage loans, taking the mortgages in the name of the 
bank. Later, when the trust department had accumulated trust 
funds sufficient to take over the mortgages and loans, the same were 
transferred by the bank to the trust department and participation 
certificates were issued by the trust department as trustee for the 
plaintiff, who had created a living trust naming the bank as trus- 
tee. The security for the loans depreciated in value, and under 
the rule stated in the first paragraph above, it was held that the 
bank, as trustee, should be surcharged with the amount of the in- 
vestment. 


The following opinion refers to two decisions which have already 
been published in ‘‘The Banking Law Journal.’’ Chapter House 
Circle v. Hartford National Bank & Trust Company, 121 Conn. 
558, 186 Atl. Rep. 543, was published in the September, 1936, issue 
of the ‘‘Journal’’ at page 752. In re Guthrie’s Estate, 320 Pa. 
530, 182 Atl. Rep. 248, was published in the April, 1936, issue of 
the ‘‘Journal’’ at page 316. 


In Equity. Suit by Allen G. Barker against the First National 
Bank of Birmingham, as trustee for Allen G. Barker. 

Decree in accordance with opinion. 

Smith, Wingham, Jackson & Rives, of Birmingham, Ala., and Ma- 
horner & Mahorner, of Mobile, Ala., for plaintiff. 

Cabaniss & Johnston, of Birmingham, Ala., for defendant. 


DAVIS, D. J.—On February 26, 1930, the plaintiff, Allen G. Barker, 
conveyed to the defendant, the First National Bank of Birmingham, 
Ala., hereinafter called the bank, certain bonds, stocks, and notes in 
trust for certain uses and purposes and with the following grant of 
powers, viz.: 


‘“The trustee shall hold and manage said property and such other 
property as it may subsequently acquire pursuant to the power and 
authority herein given to it (all of which property will hereinafter be 
referred to, for convenience as the ‘trust estate’), with full power to 
collect the income therefrom and from time to time to invest and re- 
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invest said trust estate and to sell and exchange investments in such 
loans, bonds, stocks, or other securities, whether so-called ‘legal secu- 
rities’ or not, as to said trustee may seem suitable, and to change in- 
vestments and make new investments from time to time as to said 
trustee may seem necessary or desirable. The trustee may continue to 
hold any property or securities originally received by it as a part of 
this trust estate so long as it shall consider retention thereof for the 
best interests of said trust estate, regardless of whether such property 
or securities are a so-called ‘legal investment’ of trust funds.’’ 


The bank is a national bank and has a commercial and a trust de- 
partment. It has complied with the law requiring that separate books 
be kept for these departments and that bonds be deposited to secure 
the trust funds. Parts of the above property were from time to time 
converted into money, and this money was then invested in mortgage 
participations. The Tyson and Lewis mortgages were handled in- 
itially by the commercial department of the bank, which lent the money 
to the borrowers at the suggestion of the trust department and took 
the mortgages to secure same in the name of the bank. Later, when 
the trust department had accumulated enough trust funds to take 
over the mortgages and loans, same were transferred by the bank to 
the trust department and participation certificates were issued by the 
trust department to the bank as trustee for the plaintiff. However, 
the trust department was not bound to take over the loans from the 
commercial department, and on one or more occasions had refused to 
take over similar loans. The commercial department received the ac- 
erued interest for the period between the making of the loans and 
the transfers from the bank to the bank as trustee. These transfers 
to the bank as trustee were not recorded until after this suit was filed, 
and, prior to the recording, the bank appeared of record to own the 
mortgages. 

The bank as trustee issued to the plaintiff certificates, signed by 
Mr. Zukoski, vice-president, certifying that the bank as trustee for 
the plaintiff owned specified amounts in both the Tyson and the Lewis 
mortgages. These certificates were placed by the bank as trustee in 
the portfolio containing the papers of this trust, and the following 
entries were made on the books of the trust department: A mortgage 
loan record was kept as to all trust items, consisting of a control sheet 
showing the entire item or loan, gross payments and disbursements for 
account of the items, and a separate sheet showing the participation of 
each trust in the item and at all times the amount of each separate 
interest in the item. 

The other mortgage participations were handled in the same way, 
except that they were first issued to the other estates for which the 
bank was also trustee and thereafter, when said other estates were 
wound up or had some definite need for funds, were transferred by the 
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bank as trustee for said other estates to itself as trustee for the estate 
of plaintiff. 

The plaintiff, from 1930 until this suit was filed, regularly received 
semiannual statements of the account from the trust department, in 
which it appeared that the bank as trustee had purchased various par- 
ticip: ‘ions in mortgages, setting out as to each purchase the name of 
the mortgagor, the amount of the total loan and mortgage, the amount 
of plaintiff’s trust’s participation, and the amount of interest to which 
plaintiff’s estate was entitled. Plaintiff received the benefits from 
these investments in mortgage investments and made no complaint 
until this suit was filed. 

All of the actions of the bank were in good faith, and any loss to 
the cestui que trust was caused by the general decline in business con- 
ditions and not by any act of the bank. 

The bank, in accordance with a widespread banking practice fol- 
lowed by many other banks, had handled trust funds in the manner 
above outlined for more than twenty years. 


At the outset, it may be stated that the relation between a trustee 
and its cestui is the most intense fiduciary relation in our law. The 
trustee is required to use the skill of a person of ordinary intelligence in 
making investments, and, if he possesses more skill than that of the 
ordinary person, he must use the skill that he has at his command. In 
all his acts as trustee, he must display complete loyalty to the interests 
of his cestui que trust. All personal or selfish interests and all con- 
sideration of the interests of third parties must be excluded. His 
must be an undivided loyalty. 

The standards by which a trustee’s actions must be judged were 
ably set forth in the by now famous statement by Judge Cardozo in 
the case of Meinhard v. Salmon, 249 N. Y. 458, 464, 164 N. E. 545, 
546, 549, 62 A. L. R. 1. ‘‘Many forms of conduct permissible in a 
workaday world for those acting at arm’s length are forbidden to those 
bound by fiduciary ties. A trustee is held to something stricter than 
the morals of the market place. Not honesty alone, but the punctillio 
of an honor the most sensitive, is then the standard of behavior. As 
to this there has developed a tradition that is unbending and inveterate. 
Uncompromising rigidity has been the attitude of courts of equity when 
petitioned to undermine the rule of undivided loyalty by the ‘disinte- 
grating erosion’ of particular exceptions. . . . Only thus had the level 
of conduct of fiduciaries been kept at a level higher than that trodden 
by the crowd.’’ 

Here, the plaintiff claims, first, that the bank violated its duty as 
trustee by buying participations in real estate mortgages for the trust 
estate. The mortgage participations here involved are of the simplest 
form. The trustee would buy a single mortgage and issue certificates 
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of participation therein to itself as trustee for plaintiff and for other 
estates. 

We are not here concerned with the question of whether or not 
these participations are what are sometimes called ‘‘legals.’’ The trust 
instrument itself authorizes the investment of trust funds in ‘‘secu- 
rities whether so-called legal securities or not.’’ There is a conflict of 
authorities as to whether or not a trustee may propertly invest trust 
funds in participation mortgages. The reasons for and against such 
investments are set forth in the following articles and cases cited 
therein, viz.: Scott, Trustee’s Duty of Loyalty, 49 Harvard Law Re- 
view, 544-45; 3 Bogert. Trustees and Trusts, § 676, pp. 2024-2030, 
Yale Law Review, 859, 879. , 

There are very strong arguments for and against allowing invest- 
ment of trust funds in such securities. I do not, however, deem a de- 
cision of this question necessary in this case. The defendant acted in 
good faith in making these investments. The loss was not caused by 
the fact that the investments were in participations. The defendant 
bank in 1930, and semiannually thereafter, sent plaintiff statements 
showing that the bank had invested in these participations, the amount 
of such investments, and the income therefrom. The plaintiff received 
the benefit of the income from them for some four years and made 
no complaint as to the type of investment. This constitutes a ratifica- 
tion of same. See In re Guthrie’s Estate, 320 Pa. 530, 182 A. 248, 103 
A. L. R. 1186. 

Second, the plaintiff claims that the defendant violated its duty as 
trustee by carrying the record title to the mortgages, out of which it 
allocated the participations, in its own name individually and not as 
trustee. As a general rule, a trustee cannot invest trust funds in his 
own name. DeJarnette v. DeJarnette, 41 Ala. 708; Restatement of 
the Law, Trusts, A. L. I., vol. 1, P. 456, § 179. The authorities are not 
in agreement on the question of whether or not the trustee commits a 
breach of trust by carrying record title to mortgages, from which par- 
ticipations are issued, in the individual name of the trustee, while 
keeping a book record as was done in the present case. The Massachu- 
setts court in the case of Springfield Safe Deposit & Trust Co. v. First 
Unitarian Society, 200 N. E. 541, held that where an investment was 
made in good faith and was otherwise proper, designating the trust 
property as was done in the present case would not amount to a breach 
of trust. On the other hand, the Connecticut and Pennsylvania courts, 
in the cases of Chapter House Circle, ete., v. Hartford National Bank & 
Trust Co., 121 Conn. 558, 186 A. 543, 106 A. L. R. 260, and In re 
Guthrie’s Estate, 320 Pa. 530, 182 A. 248, 103 A. L. R. 1186, respec- 
tively, held that this would constitute a breach of trust. In the two 
latter cases, it was decided that where the property had been purchased 
in good faith, the trustee had exercised the required degree of skill in 
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making the investment, and the loss had not accrued because of the 
fact that the record title had been taken in the name of the trustee in- 
dividually and not as trustee but because of the unprecedented general 
decline in business conditions, the breach was merely technical and 
the trustee could not be surcharged for same. I am impressed with 
the soundness of the opinion in the Chapter House Circle, ete., Case, 
supra, and without reiterating the grounds of said decision, hold that 
the manner of holding title to the trust investments in the present case 
constituted a breach of trust, but, as this breach was merely technical 
and of itself caused no loss, recovery cannot be had for such breach. 
Third, (a), the plaintiff also claims that the defendant was guilty 
of disloyalty in buying mortgages for the trust estate from itself in 
its private capacity. No rule of law is more firmly established than 
the rule that the trustee cannot buy property from himself for the 
trust estate. St. Paul Trust Co. v. Strong, 85 Minn. 1, 88 N. W. 256; 
First Nat’] Bank v. Soloman, 63 F. (2d) 900, 901 (C. C. A. 5th); 
Magruder v. Drury, 235 U. S. 106, 35 S. Ct. 77, 59 L. Ed. 151. This 


is true even though the trustee acted in good faith and the investment ’ 


would be proper if the purchase were from a third person. Scott, 
The Trustee’s Duty of Loyalty, 49 H. L. R. 521, 539, supra. Neither 
ean the trustee purchase securities in his own name, paying the pur- 
chase price out of his own funds, and afterward distribute the secu- 
rities to various estates held by him in trust. Cornet v. Cornet, 269 
Mo. 298, 190 S. W. 333. 

The commercial and trust departments of a national bank are not: 
such separate entities as will permit the trust department to buy prop- 
erty from the commercial department with the trust funds of one of its 
cestuis. To do so constitutes self-dealing. Restatement of Trust, 
supra, § 179 (d) p. 179; Magruder v. Drury, supra; Ulmer v. Fulton, 
129 Ohio St. 323, 195 N. E. 557, 97 A. L. R. 1170; St. Paul Trust Co. 
v. Strong, supra. 


Judge Hutcheson, in the Soloman Case, supra, said, speaking of 
one who had deposited his money with a bank in trust for investment, 
that the depositor had an ‘‘absolute right to rely upon it that those 
funds will not be invested in securities in the sale, promotion, or dis- 
position of which the bank has an interest immediate, contingent or 
remote.’’ It is true there were elements of haste and imprudence in 
the Soloman Case, yet the above statement was made positively and 
without any equivocation. 

The same principle is supported by the Restatement of Trusts, 
supra, § 170 (i), in the following language: ‘‘A corporate trustee vio- 
lates its duty to the beneficiary if it purchases for the trust from one 
of its departments, as where it purchases for the trust securities owned 
by it in its securities or banking department.”’ 
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The rationale of this principle is set forth in Scott, The Trustee’s 
Duty of Loyalty, supra, at pages 543, 544, as follows: ‘‘It is sometimes 
contended that a trust company should be permitted to purchase se- 
curities for its trusts from its securities or banking department, because 
it is in a position to judge most wisely as to the value of such secu- 
rities. If it always acted with an unbiased judgment, this might con- 
ceivably be so. But the difficulty is that it is not in a position to exer- 
cise an unbiased judgment. Im a sense the difficulties are greater than 
those which arise in the case of an individual trustee. An honorable 
individual trustee can hardly help seeing the direct conflict between 
his own interests and his duty to the beneficiaries. On the other hand, 
the officers of a trust company owe allegiance to the shareholders as 
well as to the beneficiaries, and the temptation to favor the sharehold- 
ers may well be more insidious than the temptation of an individual 
trustee to favor himself. It seems clear that in both cases self-dealing 
is too dangerous to be permitted. It has been suggested that there is 
no harm where the trust company sells securities to itself as trustee 
if it makes no profit thereby, since in that case the beneficiaries are put 
in a better position than if the securities were purchased from third 
persons who would receive a profit. One objection to selling the secu- 
rities at cost is that where the trust company has underwritten the 
securities it has usually agreed with the other underwriters not to 
sell at less than the price of the public offering. Quite apart from this, 
however, there is danger that the trust company may make the trust 
estates a dumping ground for securities left on its shelves.’’ 

The securities having fallen in value, the sales from the bank in its 
private capacity to itself as trustee for plaintiff can be set aside and 
the bank can be required to pay back to the estate the purchase price 
of the sales with interest, even though no profit was made on same and 
even though the sales were fair exchanges. Scott, supra, at page 541; 
Magruder v. Drury, supra. 

The defendant relies on the cases of Johnson v. Holifield, 82 Ala. 
123, 2 So. 753, Elmore v. Cunninghame, 208 Ala. 15, 93 So. 814, and 
First Nat’l Bank of Birmingham v. Love, 232 Ala. 327, 167 So. 703, as 
authority for the proposition that Alabama, as a liberal jurisdiction, 
does not hold a trustee liable for breaches of trust made in good faith, 
including the selling of trustee’s private property to the trust estate. 
Without going into details as to the holdings in these cases, I will say 
that they are not apposite, and in view of the statement of the court 
in the Elmore Case, supra, it is reasonably certain that the doctrine 
of these cases will not be extended to cases in which the trustee has 
sold its private property to itself as trustee. The real question here 
involved is whether the bank owned the mortgages at the time the par- 
ticipation allotments were made. There is no basis for an implied 
authority in the bank to sell its own property to the trust estate. 
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The facts in this case disclosed that the titles to the Lewis and Tyson 
loans and mortgages were in the bank at the time of the allotments. 
The legal and record titles stood in the name of the bank, the insurance 
ran to the bank, the record titles stood in the name of the bank, the 
funds invested in the loans came solely from the commercial depart- 
ment, a period of three months elapsed between the making of the loan 
by the commercial department and the transfer of the mortgages and 
loans to the trust department, and during that interval the bank drew 
the interest from the loans, the trust department was not required to 
purchase the mortgages and loans and, in fact, the bank owned the 
Lewis loan prior to the execution of the trust instrument by the plain- 
tiff. These facts are incompatible with ownership, at the time in ques- 
tion, in any one other than the bank. 

The other mortgages, in which participations were purchased by the 
bank as trustee for the plaintiff from itself as trustee for other estates, 
raise a somewhat different problem. While it is true that the bank 
individually owned these mortgages at one time, at the time of the 
purchase of the certificates for plaintiff’s estate, the bank had divested 
itself of all interest in the mortgages and the certificates. It then held 
the certificates as trustee for other estates. Therefore, it is evident 
that the purchase of said certificates for plaintiff’s estate did not in- 
volve a sale from the bank in its individual capacity. 

Third, (b), the plaintiff also contends that the trustee committed 
a breach of trust by selling mortgage participation certificates held 
by it as trustee for other estates to itself as trustee of plaintiff’s estate. 
The defendant claims this constitutes a breach only in case the transac- 
tion is not made in good faith or is unfair. The defendant’s position 
is supported by decisions and comments by recognized authorities on 
trusts. 

In the leading case, French v. Hall, 198 Mass. 147, 84 N. E. 438, 
16 L. R. A. (N. 8.) 205, there is established the proposition that, where 
the same person acts as trustee under two separate trusts, a sale of 
property by himself as trustee under one of the trusts to himself as 
trustee under the other trust cannot be set aside if the transaction is 
fair to both trusts. This case was followed in Springfield Safe Deposit 
Co. v. First Unitarian Society (Mass.) 200 N. E. 541, where the court 
said: ‘‘Objection based on the possibility of transfer of certain cer- 
tificates from one trust to another by the trustee, if in good faith and 
not otherwise open to just criticism, is without merit.’’ 

The Restatement, supra, § 170 (q), states the rule as follows: ‘‘ Duty 
of trustee under separate trusts. Where the trustee is trustee of two 
trusts if he enters into a transaction involving dealing between the two 
trusts, he must justify the transaction as being fair to each trust. If 
the circumstances are such that the interests of the beneficiaries of the 
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different trusts are so conflicting that the trustee cannot properly deal 
fairly with respect to both trusts, he cannot properly act without ap- 
plying to the court for instructions.’’ Prof. Bogert, in his treatise on 
Trusts and Trustees, vol. 3, page 1724, § 543, citing French v. Hall, 
supra, as authority, says: ‘‘A sale by T, as trustee of the A estate, to 
T as trustee of the B estate, has been sanctioned where made in good 
faith.’’ 

Citing French v. Hall, supra, Professor Scott, in his article, The 
Trustee’s Duty of Loyalty, supra, at page 533 says: ‘‘Where the same 
person is trustee under two separate trusts, a sale of property by him- 
self as trustee under one of the trusts to himself as trustee under the 
other trust cannot be set aside if the transaction was fair to both 
trusts.’’ 

This is almost an insurmountable array of authorities, yet none 
of them reconcile the right of a trustee to represent two trusts in a 
transaction involving both trusts with the trustee’s duty of undivided 
loyalty to his cestui. The trustee must exclude all consideration of the 
interest and welfare of third persons. 3 Bogert, supra, § 543, p. 1722; 
Restatement, supra, § 170 (p). ‘‘Unless otherwise agreed, an agent 
is subject to a duty to his principal not to act on behalf of an adverse 
party in a transaction connected with his agency.’’ Restatement of 
Agency, § 391. 

If the agent represents two principals in a transaction, the two 
principals having no knowledge of the common agency, the transaction 
is voidable at the election of either principal. Restatement of the Law, 
Agency, A. L. I, § 313 (2). 

Here the bank as trustee for A, whose property it sold to itself as 
trustee for the plaintiff, owed the very highest duty of loyalty to both 
A and the plaintiff. Its duty as trustee for A was to get the highest 
price it could for the trust property being sold. In buying the prop- 
erty as trustee for plaintiff’s estate, the bank was under the duty of 
obtaining the property as cheaply as possible. These two duties are 
unquestionably conflicting and irreconcilable. They require the bank 
to serve two masters simultaneously, a burden traditionally regarded 
by the law of trusts as too heavy for the ordinary human being, and 
after all, the bank is run by human beings. Much as I respect the 
authorities to the contrary, I cannot bring myself to agree with them. 
The bank has committed a breach of trust, and the fact that the bank 
has pursued a course of action for a period of years makes its action 
as outlined above no less a breach of the equitable principles of trusts. 
To permit such a violation of the trustee’s duty of undivided loyalty 
would be, paraphrasing Judge Cardozo, to create a dangerously erosive 
exception to the rigid principles of trust law. 

However, it would not be equitable to impose a penalty by way of 
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surcharge where the bank sustains the very definite burden, which it 
must sustain, of showing that the trustee acted in good faith, and that 
the sales from one trust to another were in all things fair and not other- 
wise improper. In re Guthrie’s Estate, supra; Chapter House Circle, 
etc., v. Bank, supra. And by the evidence in this case, the bank has 
sustained that burden. 

A decree will be drawn surcharging the bank for the losses, with 
interest, in the Tyson and Lewis participations, and relieving the bank 
of damages in the other participation purchases. 
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BOOK REVIEWS 


Credit Manual of Commercial Laws. 


The 30th annual edition (1938) of Credit Manual of Commercial 
Laws has just been issued by the National Association of Credit Men, 
One Park Avenue, New York, N. Y. The new edition is of standard 
business book format, and contains 720 pages. This is 140 pages more 
than in any previous issue. The entire book has been reset in larger 
type. 

One of the leading features of the 1938 edition is a complete digest 
of the laws of all states which affect business transactions. This Sum- 
mary of Laws by States covers such subjects as Assumed Names, Bad 
Checks, Bills and Notes, Bulk Sales, Chattel Mortgages, Conditional 
Sales, Jurisdiction of Courts in Collections, Mechanics’ and Landlords’ 
Liens, Sales and Occupational Taxes and Unemployment Compensa- 
tion Taxes. 

A new section of the 1938 edition deals with the intricate procedure 
on contracts with the United States Government. Every step, from the 
time the bid is submitted until the settlement is adjusted, is outlined 
fully. This section was written especially for the Credit Manual by a 
man of long experience in government work. 

Special chapters deal with Anti-Trust and Fair Trade Laws (Robin- 
son-Patman Act and the new Tydings-Miller law) ; Federal Regulations 
on Hours and Wages (Walsh-Healey and Wagner Labor Relations 
Acts) ; Bonds on Public Improvements and Misapplication of Construc- 
tion Funds. 

Included in the new text are all of the revisions of the Bankruptcy 
Act with a full summary of the application of this important law of 
business. 

The laws of contracts, sales, title retention contracts, corporations 
and partnerships, fraudulent conveyances, commercial crimes and ne- 
gotiable instruments, are presented in extensive chapters written by 
experts in business law. 

Having been published annually for the past 30 years, Credit Manual 
of Commercial Laws has come to be looked upon by many business 
executives as one of their most important business handbooks. The 
price of Credit Manual is $6.50, postage paid. 
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1937 Amendments Affecting Wills, Trusts and Estates in New York. 

The New York Trust Company, New York City, has issued its 1937 
book giving the statutory amendments affecting wills, trusts and estates 
in New York, enacted by the 1937 Legislature. This publication con- 
tinues the work of previous books issued by the New York Trust Com- 
pany on the subject of annual statutory amendments of this character. 

In Part I of the book are given amendments, passed in New York 
in 1937, which have a bearing upon the laws of that state dealing with 
wills, trusts and estates including the following: the Banking Law, the 
Decedent Estate Law, the General Business Law, the Mental Hygiene 
Law, the Personal Property Law, the Real Property Law, the Tax Law, 
the Civil Practice Act and the Surrogate’s Court Act. 

In Part II is presented the Emergency Mortgage Legislation, en- 
acted by the 1937 session of the Legislature, which creates the Mortgage 
Commission of the State of New York, provides for its powers and 
duties and sets up a method for the relief of distressed holders of 
mortgage investments. 

The amendments affecting wills and trusts enacted by the New York 
State Legislature in 1937 are particularly numerous and important. The 
amendments to the Banking Law establishing common trust funds by 
trust companies will be of great interest to national banks with trust 
powers, trust companies and to the attorneys in the state. Other amend- 
ments to the Banking Law affecting the fiduciary powers of trust com- 
panies are of particular importance. 

Although the 1937 Amendments Book is fully bound, the inside 
leaves are held together by means of a plastic binding which permits 
the pages of the book to lie flat for convenient use wherever it is opened. 
Upon advice of counsel, distribution is limited, while the supply lasts, 
to attorneys, trust companies and other qualified users. 
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